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1.  INTRODUCTION 


In  exploring  the  content  of  Charter  s.  2(b),  Canadian  courts  are  hearing  an  increasing 
number  of  constitutional  claims  by  journalists,  who  challenge  the  validity  of  laws  or  other 
government  actions  which  make  it  more  difficult  to  gather  news.  As  a  general  matter,  it  is  clear  that 
s.  2(b)  of  the  Charter  extends  prima  facie  constitutional  protection  to  the  dissemination  of  news 
and  other  factual  information.  The  question  presented  in  this  chapter  is:  to  what  extent,  if  any,  does 
this  provision  provide  constitutional  protection  for  a  journalist’s  activity  which  is  associated  in  some 
way  with  the  gathering  of  news? 

In  addressing  this  question,  the  chapter  first  looks  at  the  general  question  of  what  is  news, 
and  what  is  a  news  reporter  or  journalist.  It  then  proceeds  to  a  consideration  of  the  different  aspects 
of  news-gathering  which  may  be  affected  by  legislation  or  other  government  action. 


2.  WHAT  IS  NEWS? 


In  addressing  media  claims  that  s.  2(b)  of  the  Charter  extends  constitutional  protection  to 
activity  involved  in  news-gathering,  it  is  first  necessary  to  consider  what  constitutes  news.  This  is  a 
subject  which  is  a  core  focus  of  discussion  in  newsrooms,  journalism  schools,  and  university 
communications  studies  faculties.  News  information,  however  it  is  defined,  can  be  found  on  the 
news  pages  of  newspapers,  and  in  the  nightly  or  hourly  news  broadcasts  of  the  electronic  media. 
However,  it  might  be  found  as  well  in  current  affairs  broadcasts,  such  as  CBC’s  The  Journal  or 
CTV’s  W5.  It  can  also  be  found  in  the  pages  of  periodical  magazines,  or  in  books  on  current  affairs 
topics.  Is  it  possible  to  define  news?  If  so,  how  can  this  be  done?  Is  this  properly  the  task  of 
courts?  Is  it  possible  to  establish  constitutional  protection  for  news-gathering,  in  the  absence  of  a 
workable  legal  definition  of  news? 


Andrew  Osier;  "A  Descriptive  Study  of  Perceptions  and  Attitudes  Among  Journalists  in 
Ontario"  in  The  Media  Industries:  From  Where  to  Here,  Vol.  7  of  the  Ontario  Report  of  the 
Royal  Commission  on  Violence  in  the  Communications  Industry,  (1977),  Hon.  Judy 
LaMarsh,  Chairman. 

Chapter  One 


NEWS:  DEFINING  ALL  THAT’S  FIT  TO  PRINT 
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Notes  and  Questions 

1 .  On  consent,  the  Divisional  Court  proceedings  were  ultimately  adjourned  after  the  Supreme 
Court  of  Canada  released  its  Moysa  decision.  The  Commission  was  to  recall  McAuliffe,  and,  inter 
alia,  was  to  make  the  necessary  factual  findings  needed  to  enable  the  Divisional  Court  to  determine 
whether  this  Charter  issue  need  be  addressed  at  all. 

2.  Should  the  law  protect  reporters  from  being  forced  to  disclose  in  testimony  the  identity  of 
confidential  news  sources?  If  so,  should  this  privilege  be  absolute  or  qualified?  Is  the  test  for  a 
qualified  privilege  a  workable  and  appropriate  test?  Are  there  alternative  tests  which  would  be 
more  appropriate? 

3.  If  such  a  privilege  is  appropriate,  should  it  be  established  under  the  Charter?  Should  it  be 
recognized  under  the  common  law?  Should  an  amendment  to  the  Evidence  Act  be  passed  to 
statutorily  prescribe  such  a  privilege?  What  Charter  arguments  are  available  for  and  against  such  a 
pnvilege  being  constitutionally  entrenched? 

4.  The  Moysa  case  involved  an  effort  to  compel  a  reporter  to  disclose  the  identity  of  an 
allegedly  confidential  news  source  during  proceedings  before  the  Alberta  Labour  Relations  Board. 
The  McAuliffe  case  involved  proposed  testimony  before  a  royal  commission.  Ls  there  any 
difference  in  one’s  approach  to  this  issue,  whether  under  the  Charter,  the  common  law,  or  a 
statutory  amendment  to  the  Evidence  Act,  where  the  testimony  is  sought  by  an  administrative 
tribunal,  a  criminal  court,  a  civil  court,  or  a  royal  commission?  Would  your  answer  differ 
depending  on  whether  the  royal  commission  is  inquiring  into  allegations  of  wrongdoing  (such  as 
the  Newfoundland  inquiry  into  the  abuse  of  children  at  an  orphanage)  or  it  is  simply  studying  a 
major  public  policy  question  (such  as  the  royal  commission  into  reproductive  technology)? 

5.  Contrast  the  media  position  in  cases  like  Moysa  with  the  position  taken  in  Cohen.  Are  these 
positions  reconcilable? 

6.  If  a  reporter  were  to  choose  between  winning  Moysa  and  winning  Cohen,  which  would  be  more 
important?  Which  is  more  persuasive,  the  reporter’s  position  in  Moysa,  the  paper’s  position  in 
Cohen,  or  neither? 

7.  There  is  some  authority  at  common  law  supporting  the  so-called  "newspaper  rule"  -  a 
doctrine  which  holds  that  when  a  media  establishment  is  sued  for  the  tort  of  defamation,  it  may 
refuse  at  discovery  to  disclose  the  identity  of  confidential  news  sources.  Such  sources  may, 
however,  be  compellable  at  trial.  See  e.g.  Reid  v.  Telegram  Publishing  Co.  [1961]  O.R.  418  (Ont. 
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H.C.);  Mclnnis  v.  University  Students’ Council  of  the  University  of  Western  Ontario  (1984),  14 
D.L.R.  (4th)  26  (Ont.  H.C.).  Is  there  any  difference  between  disclosing  such  sources  at  trial,  and  on 
discovery?  If  a  province’s  courts  declined  to  recognize  the  newspaper  rule,  or  if  a  legislature 
repealed  it  by  an  amendment  to  its  Evidence  Act,  should  Charter  s.  2(b)  create  such  a  protection? 
If  so,  should  it  be  qualified  or  absolute  at  the  discovery  stage? 

8.  Since  the  U.S.  Supreme  Court’s  Branzburg  decision  supra,  lower  U.S.  courts  have  divided 
on  whether  the  first  Amendment  creates  some  form  of  journalist’s  privilege.  See  Baker  v.  F&F 
Investment  470  F.2d  778  (1972);  Cervantes  v.  Time,  Inc.  464  F.2d  986  (1972)  (favouring  a 
qualified  privilege);  In  re  Grand  Jury  Proceedings  (Storer  Communications  Inc.)  810  F.2d  580  (6th 
Cir.,  1987);  In  re  Farber  394  A.2d  330  (1978)  (cert,  denied  99  S.Ct.  598  (1978));  Caldero  v. 

Tribune  Publishing  Co.  562  P.2d  791  (1977)  (cert,  denied  434  U.S.  930  (1977))  (no  confidential 
source  privilege). 

9.  In  supporting  their  news-gathering  claims,  such  as  claims  for  protection  of  confidential 
news  sources,  the  media  often  point  to  international  covenants  on  human  rights  such  as  the 
Universal  Declaration  of  Human  Rights  (1948)  and  the  International  Covenant  on  Civil  and 
Political  Rights  (1966).  In  these  covenants,  it  is  at  times  said  that  freedom  of  expression  includes 
the  right  to  "receive"  information.  What  relevance  does  this  have  to  media  claims  for  constitutional 
protection  for  news-gathering  in  general,  and  for  confidential  news  sources  in  particular? 


b)  Protection  of  a  Reporter’s  Notes  and  Notebook: 

In  Colter  v.  McAuliffe,  supra,  the  CBC  radio  reporter,  who  was  subpoenaed  to  testify  before 
a  royal  commission  into  alleged  improprieties  at  the  Niagara  Regional  Police  Force,  was  also  asked 
to  produce  excerpts  of  his  notes,  taken  at  an  on-the-record  interview  with  the  Force’s  chief.  This 
interview  had  formed  the  basis  of  a  broadcasted  story,  which  included  allegations  against  the  chief. 
These  allegations,  among  others,  were  a  focus  of  the  commission’s  mandate. 

When  he  first  appeared  before  the  commission  pursuant  to  the  subpoena,  the  reporter, 
through  counsel,  refused  to  produce  these  notes.  He  argued  that  Charter  s.  2(b)  creates  a 
constitutional  privilege  against  requiring  a  reporter  to  produce  notes,  taken  while  in  the  course  of 
their  news-gathering  duties.  As  in  the  case  of  the  asserted  confidential  news  source  privilege,  the 
reporter  argued  that  this  privilege  was  qualified,  not  absolute.  These  notes  could  be  compelled  if 
their  contents  was  relevant  to  the  proceedings,  pivotal  to  the  issues  before  the  commission,  and 
unavailable  through  alternative  avenues.  The  reporter  also  protested  as  a  general  matter  to  the 
entire  idea  of  a  commission  calling  a  reporter  to  testify,  since  this  would  make  the  media  into  an 
investigative  arm  of  the  state,  and  undermine  its  public  credibility  and  effectiveness  as  a  result. 
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always  regarded  my  notes  as  an  obvious  line  of  defence  if  challenged  by  anyone  about  the 
accuracy  of  what  I  have  reported.  I  would  have  no  hesitation  in  showing  my  notes  to 
support  the  accuracy  of  what  I  wrote. 

20.  The  possibility  that  a  reporter’s  notes  might  be  required  for  disclosure  in  legal 
proceedings  such  as  a  Royal  Commission  (albeit  a  possibility  which  is  remote  in  almost  all 
cases }  would,  if  anything,  tend  to  make  reporters  more  responsible  and  accountable  in  their 
work. 


Notes  and  Questions 

1 .  Does  the  Charter  establish  a  constitutional  privilege  for  reporters  against  disclosing  the 
contents  of  their  notes,  taken  at  an  on-the-record  interview?  If  so,  is  it  absolute  or  qualified?  If 
qualified,  what  test  must  be  met  to  compel  disclosure  of  such  notes? 

2.  Would  such  a  privilege  also  apply  at  all,  or  with  equal  force,  in  proceedings  before  a 
criminal  court,  a  civil  court,  or  an  administrative  tribunal?  Why  or  why  not? 

3.  What  differences  and  what  similarities  are  there  between  the  asserted  confidential  news 
source  privilege  on  the  one  hand,  and  the  asserted  reporters’  notes  privilege  on  the  other?  Which 
claim  is  more  persuasive  under  the  Charter? 

4.  If  a  reporters’  notes  privilege  existed,  would  it  apply  in  the  McAuliffe  case  if,  before  calling 
the  reporter,  the  commission  had  received  the  evidence  of  the  police  chief  and  one  other  person 
present  at  the  interview  to  which  the  notes  pertained?  What  if  both  of  these  witnesses  deny  the 
accuracy  of  the  material  allegations  contained  in  the  news  broadcast  which  had  been  based  on  the 
interview? 

5.  In  the  McAuliffe  case,  the  parties  agree  to  adjourn  the  Divisional  Court  proceeding,  and  to 
have  McAuliffe ’s  notes  edited  by  his  counsel,  so  as  only  to  produce  the  portions  which  purported  to 
record  statements  made  during  the  interview  with  the  police  Chief. 

6.  If  there  were  a  Charter  privilege  regarding  a  reporter’s  notes,  should  it  extend  to  protect 
reporters  from  being  compelled  to  produce  into  evidence  film  or  audio  tape  which  is  recorded  of  a 
newsworthy  event?  Does  it  make  a  difference  if  the  film  or  audio  tape  had  been  broadcast,  or  if  it 
lay  on  the  cutting  room  floor? 
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Notes  and  Questions 

1.  What  differences,  if  any,  are  there  between  a  demand  for  production  of  film,  audio  tapes,  or 
reporters’  notes  pursuant  to  a  police  search  with  a  warrant,  a  police  search  without  a  warrant,  or  a 
subpoena  issued  by  a  court,  administrative  tribunal,  or  royal  commission? 

2.  Is  the  media  concern  about  being  turned  into  an  investigative  arm  of  the  state  a  valid 
concern?  What  about  those  situations  where  reporters  voluntarily  agree  to  "trade”  information  with 
police  officers  about  a  story,  in  exchange  for  leads  or  tips  from  the  police  about  the  case  under 
investigation? 

3.  If  there  is  a  problem  requiring  correction  in  this  area,  what  avenues  are  open  to  society  to 
resolve  it,  short  of  the  creation  of  a  constitutional  remedy? 


dj  Protection  from  Theft  and  other  Criminal  Prosecution: 

In  the  spring  of  1989,  on  the  day  before  a  federal  budget  was  to  be  tabled  in  public,  Global 
Television  journalist  Doug  Small  went  on  the  air  to  report  that  he  had  received  a  copy  of  a  summary 
of  the  proposed  budget.  He  described  some  of  its  contents.  He  was  charged  with  theft  of 
government  property,  namely  the  copy  of  the  budget  summary.  He  argued  that  such  a  prosecution 
infringed  upon  his  s.  2(b)  rights.  The  charges  were  dismissed  on  other  grounds,  obviating  the  need 
for  a  full  ruling  on  the  applicability  of  Charter  s.  2(b)  to  Small’s  case. 


Notes  and  Questions 

1.  What  would  be  the  content  of  the  Charter  right  which  Small  must  advance,  in  defence  of 
this  prosecution?  Must  it  amount  to  a  claim  of  a  genre  of  constitutional  rights  possessed  by 
reporters,  as  distinct  from  other  members  of  the  public? 

2.  In  the  Small  case,  the  accused  alleged  that  he  was  being  prosecuted  for  political  reasons,  e.g. 
that  he  was  being  pursued  specifically  because  of  his  news  reporting  activities.  What  impact  would 
such  an  allegation  have  on  the  strength  of  his  Charter  claim?  Could  he  assert  a  Charter  claim 
without  having  to  assert  or  prove  that  the  prosecution  was  motivated  by  an  effort  to  penalize  him 
for  his  reporting  activities? 

3.  Various  jurisdictions  in  Canada  have  enacted  freedom  of  information  or  access  to 
information  legislation.  (See  e.g.  Access  to  Information  Act,  R.S.C.  1985  c.  A-l  (as  amended); 
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Notes  and  Questions 

1 .  Can  a  constitutional  right  of  access  to  newsworthy  events  or  locations  be  enunciated  for 
reporters  alone?  Is  it  possible  to  create  such  a  right  for  the  public  generally? 

2.  Reporters  may  argue  that  if  they  do  not  have  a  right  of  access  to  newsworthy  events  or 
locations,  it  will  be  impossible  to  report  the  news.  Is  this  argument  persuasive?  What  s.  2(b) 
doctrines  would  it  support,  if  any? 

3.  During  the  Mohawk  stand-off  in  Quebec  in  the  summer  and  early  fall  of  1990,  journalists 
on  the  scene  reported  as  follows: 

(a)  that  police  and/or  army  officials  at  times  impeded  reporters’  physical  access  to  the  scene 
of  the  standoff,  and  to  persons  involved  in  it; 

(b)  that  at  times,  police  and/or  army  officials  were  preventing  reporters,  behind  the 
barricades,  from  getting  food,  clothing  or  other  necessities; 

(c)  that  police  and/or  army  officials  were  preventing  reporters,  on  the  scene,  from  getting 
film  or  other  tools  needed  to  carry  on  their  reporting  function; 

(d)  that  at  times,  police  and/or  army  officials  were  causing  telephone  communications  to  be 
cut  off  between  reporters  on  the  scene,  and  the  media  establishments  for  whom  they  were 
covering  the  unfolding  events. 

At  the  Federal  Court  of  Canada  Trial  Division  certain  reporters  argued  that  these  restrictions 
infringed  on  Charter  s.  2(b).  (see  MacLeod  v.  Canada  (Chief  of  Defence  Staff,  Armed  Forces.), 
[1991]  1  F.C.  1 14  (T.D.)  Joyal,  J.  found  that  there  was  not  a  serious  issue  to  be  tried  in  the  request 
by  the  journalists  for  special  food  shipments. 

He  wrote:  (commenting  on  Pell  and  Saxbe  which  were  put  to  him  by  the  defendants) 

Although  U.S.  authorities  are  not  determinative  whenever  dealing  with  a  Charter  issue,  they 
have  often  been  quoted  whenever  there  is  an  absence  of  Canadian  judicial  precedents  on 
point.  In  essence,  the  cases  I  have  cited  deny  the  existence  of  special  status  to  journalists  on 
constitutional  grounds.  No  express  stipulation  is  found  in  American  law  which  would 
directly  or  by  inference  confer  such  a  status  on  them.  Neither  do  I  find  any  under  the 
Charter.  On  the  contrary,  the  decision  of  the  Ontario  Divisional  Court  in  Canadian 
Newspaper  Co.  v.  Isaac,  (1988)  63  O.R.  (2d)  698,  is  confirmative,  in  my  view,  that 
journalists  have  no  more  right  to  information,  or  to  disclosure  or  even  to  access  to 
information  that  the  ordinary  citizen. 
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If  journalists  are  to  be  treated  as  ordinary  citizens  and  if  they  enjoy  no  special  status  to 
obtain  information  denied  to  others,  it  would  follow,  in  my  view,  that  under  conditions  of 
siege  and  in  a  compound  defended  by  armed  Warriors  who  effectively  control  the 
journalists  conduct,  their  status  would  not  impose  on  the  defendants  a  special  affirmative 
duty  of  care  in  the  manner  the  plaintiffs  have  claimed.  The  defendants  have  not  force  the 
plaintiffs  to  enter  into  or  to  remain  in  the  compound.  Nor  have  the  defendants,  by  threats  or 
otherwise,  stopped  them  from  leaving.  On  the  contrary,  they  have  urged  the  plaintiffs  to 
leave.  Irrespective  of  journalistic  duties  or  theics,  the  plaintiffs  are  remaining  on  the  scene 
voluntarily  and  their  liberty  to  leave  the  compound  at  any  time  is  no  more  restricted  than  the 
liberty  of  anyone  else,  women,  children  and  armed  Warriors  alike,  from  leaving  the 
compound. 

4  If  Parliament  or  a  provincial  legislature  decided  to  conduct  a  debate  in  pnvate,  with  press 
and  public  excluded,  would  s.  2(b)  provide  a  basis  for  a  constitutional  challenge  to  such?  What  if 
the  private  debate  was  on  a  question  of  an  imminent  threat  to  national  security? 

5.  Assume  that  a  municipal  council  decides  to  hold  a  session  in  pnvate,  and  refuses  to  admit 
reporters  or  other  representatives  of  the  public  to  the  proceeding.  The  council  is,  however,  prepared 
to  release  the  outcome  of  the  proceedings  to  the  public.  Does  s.  2(b)  provide  a  foundation  for  a 
constitutional  challenge  to  this  secret  proceeding?  By  the  press  on  its  own  behalf?  By  the  public  on 
its  own  behalf?  By  both? 

6.  In  the  discussion  in  another  chapter  of  these  materials  on  Open  Justice,  we  considered  the 
extent  to  which  Charter  s.  2(b)  creates  a  constitutional  requirement  that  courts  conduct  their 
proceedings  in  public,  with  members  of  the  public,  including  the  press,  free  to  attend  these 
proceedings.  Those  authorities  which  have  recognized  such  a  constitutional  right  in  Canada  and  the 
U.S.  have  tended  to  characterize  such  rights  as  vesting  in  the  public,  and  not  the  unique  preserve  of 
the  media  (See  e.g.  Re  Southam  and  the  Queen  (no.  1)  (1983),  146  D.L.R.  (3d)  408  (Ont  C.A.); 
Richmond  Newspapers  v.  Virginia  448  U.S.  555  (1980)).  Moreover,  those  cases  did  not  involve 
any  general  recognition  of  news-gathering  as  a  constitutionally  protected  activity.  In  light  of  the 
matters  covered  in  this  chapter,  reconsider  the  open  justice  question.  Does  Charter  s.  2(b)  include 
a  constitutional  right  to  gather  news  in  relation  to  the  court  process,  through  the  attendance  at  court 
proceedings? 

7.  Traditionally,  federal  and  provincial  cabinets  have  met  in  private,  even  when  they  exercise 
purely  legislative  power  to  enact  regulations.  Assume  that  the  federal  cabinet  was  meeting  to 
decide  whether  to  enact  a  regulation  or  an  order  in  council,  to  authorize  Canadian  forces  to  assume 
a  combat  role  in  the  Iraq  conflict.  Assume  further  that  the  media  have  demanded  a  right  to  attend 
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this  cabinet  meeting,  and  that  the  meeting  is  taking  place  at  a  time  when  Parliament  is  not  in 
session.  The  cabinet  refuses,  citing  the  longstanding  Anglo-Canadian  tradition  that  cabinet  meets  in 
private.  The  media  brings  an  application  to  challenge  this  decision  in  court,  relying  on  s.  2(b) 

What  arguments  could  the  media  advance?  What  arguments  could  the  federal  Crown  advance? 
Should  the  provincial  governments  intervene?  On  whose  side? 


6.  NEWS-GATHERING  AND  THE  RIGHT  TO  PRIVACY 

Aubry  v.  Editions  Vice-Versa,  [1998]  1  S.C.R.  591  Supreme  Court  of  Canada 

The  respondent  brought  an  action  in  civil  liability  against  the  appellants,  a  photographer  and  the 
publisher  of  a  magazine,  for  taking  and  publishing,  in  a  magazine  dedicated  to  the  arts,  a 
photograph  showing  the  respondent,  then  aged  17,  sitting  on  the  steps  of  a  building.  The 
photograph,  which  was  taken  in  a  public  place,  was  published  without  the  respondent’s  consent. 
The  trial  judge  recognized  that  the  unauthorized  publication  of  the  photograph  constituted  a 
fault  and  ordered  the  appellants  to  pay  $2,000  jointly  and  severally.  The  majority  of  the  Court 
of  Appeal  affirmed  this  decision. 


APPEAL  from  a  judgment  of  the  Quebec  Court  of  Appeal, 

English  version  of  the  judgment  of  LHeureux-Dube,  Gonthier,  Cory,  Iacobucci  and  Bastarache 
II.  delivered  by 

[para38]  LHEUREUX-DUBE  and  BASTARACHE  JJ.:~  This  appeal  concerns  the  scope  of 
the  right  to  one’s  image  as  an  element  of  the  more  general  right  to  privacy.  It  also  involves  a 
balancing  of  the  right  to  privacy  and  freedom  of  expression. 

[para39]  It  should  be  noted  at  the  outset  that  since  the  events  on  which  this  case  is  based 
occurred  in  1988,  the  matter  is  governed  by  the  Civil  Code  of  Lower  Canada. 

[para40]  The  respondent,  Pascale  Claude  Aubry,  brought  an  action  in  civil  responsibility 
against  the  appellants,  Gilbert  Duclos  and  Les  Editions  Vice-Versa  inc.,  for  taking  and 
publishing  a  photograph  showing  the  respondent  sitting  on  a  step  in  front  of  a  building  on  Ste- 
Catherine  Street  in  Montreal.  Both  sides  accept  that  the  photograph  was  taken  in  a  public  place 
and  published  without  the  respondent’s  consent.  According  to  the  evidence,  it  was  the  appellant 
Gilbert  Duclos  who  took  the  respondent’s  photograph.  The  photograph  was  published  by  the 
appellant  Les  Editions  Vice-Versa  inc.  in  the  June  issue  of  Vice-Versa,  a  magazine  dedicated  to 
the  arts,  and  722  copies  of  the  issue  in  question  were  sold.  The  photograph  was  drawn  to  the 
respondent’s  attention  by  a  friend  who  had  purchased  a  copy  of  the  magazine.  The  respondent. 
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[para37]  I  am  of  the  view  that  the  evidence  is  insufficient  to  conclude  that  the  wrongful 
dissemination  of  the  photograph  of  the  respondent  Aubry  caused  her  moral  prejudice.  For  this 
reason,  I  would  allow  the  appeal,  set  aside  the  judgments  below  and  dismiss  the  action,  with 
costs. 

[para82]  MAJOR  J.  (dissenting):—  I  agree  with  the  result  reached  by  the  Chief  Justice  and 
would  allow  the  appeal  for  the  reasons  of  Baudouin  J.A.  that  there  was  no  evidence  of  damage. 


Notes  and  Questions 

1.  Here  as  in  some  other  cases,  the  Court  speaks  about  a  public’s  right  to  information.  Is  this 
a  constitutional  right?  If  not,  where  does  it  come  from?  What  does  it  encompass? 

2.  If  there  is  a  "public  right  to  know"  or  "public  right  to  information",  what  is  the  status  of  a 
news  organization,  if  any,  in  exercising  it?  Can  anyone  snap  a  picture  of  another,  purporting  to 
assert  the  public’s  right  to  know?  What  if  that  photographer  plans  to  sell  the  picture  to  the 
highest  bidder?  Need  the  highest  bidder  be  a  news  organization?  What  if  the  photographer  plans 
to  post  the  picture  on  the  Internet? 

3.  Although  omitted  here,  the  Court’s  discussion  of  the  quantification  of  damages  provides 
further  informative  insight  into  the  practical  meaning  of  the  rights  in  issue. 

4.  This  case  was  decided  under  Quebec’s  statutory  Charter,  not  the  Canadian  constitutional 
Charter.  To  what  extent  would  this  case’s  reasoning  apply  under  the  constitutional  Charter?  Is 
the  balance  between  freedom  of  expression  and  privacy  the  same  in  both  venues?  Lamer,  C.J., 
addresses  this  in  dissent  but  the  majority  does  not.  Are  the  reasons  of  Lamer,  C.J.  convincing? 

5.  Amongst  these  dejudgements  are  claims  respectively  that  the  rights  to  privacy  and  to 
freedom  of  expression  are  not  absolute.  Does  it  matter  which  right  you  start  with  in  your 
analysis? 

6.  Does  the  concept  of  "public  interest"  provide  an  answer  to  the  issue  in  this  case?  Is  it 
defined?  Is  it  definable? 

7.  What  are  the  similarities  and  differences  between  privacy  interests  asserted  here  in 
opposition  to  the  freedom  of  expression  on  the  one  hand,  and  reputation  interests  asserted  in  the 
context  of  defamation  actions? 
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Yet  no  one  would  consider  barring  the  print  media  from  a  public  session  of  the  Assembly  on  the 
grounds  that  they  tended  to  be  sensationalist.  The  public  today  is  too  intelligent,  too  discerning  and 
too  well  informed  to  accept  unfairly  slanted  or  sensational  reporting. 

Clearly,  the  legislative  assembly  has  a  right  in  appropriate  circumstances  to  exclude  or  remove 
visitors  including  the  members  of  the  press.  For  example  the  regulations  can  require  all  visitors  to 
act  properly,  with  reasonable  dignity  and  decorum  so  that  the  legislative  assembly  can  itself  operate 
reasonably  efficiently  and  with  dignity  and  decorum.  With  regard  to  the  attendance  of  television 
media  the  number  of  cameras  could  be  limited  and  their  location  and  their  manner  of  operation 
regulated.  What  the  Assembly  cannot  do  is  to  exclude  television  entirely  by  means  of  regulation 
without  infringing  s.  2(b)  of  the  Charter. 

[omitted  here  is  a  discussion  of  the  American  caselaw  on  point.] 

In  my  view  the  most  significant  aspect  of  the  American  jurisprudence  is  the  recognition  in 
Richmond  Newspapers,  supra,  of  the  importance  of  protecting  access  to  information  in  order  to 
foster  the  free  and  informed  public  debate  which  is  so  essential  to  the  continued  well-being  of  any 
democratic  form  of  government.  Thus  the  American  decisions  may  be  of  limited  assistance  to  the 
appellant  in  resolving  this  issue.  If  anything  the  cases  and  academic  writing  appear  to  support  the 
position  of  the  respondent. 

I  would  repeat  that  a  balance  must  be  kept  between  efficient  and  dignified  operation  of  the 
legislative  assembly  and  the  right  of  freedom  of  expression.  It  seems  that  the  regulation  which  is 
now  in  force  with  agreement  of  all  parties  with  regard  to  the  television  cameras,  limiting  their 
number  and  position,  is  eminently  fair  and  suitable  and  would  be  justifiable  under  s.  1  of  the 
Charter.  However  the  refusal  to  permit  any  television  cameras  contravenes  the  provisions  of  s.  2(b) 
of  the  Charter  and  cannot  be  justified  under  s.  1. 


Notes  and  Questions 

1 .  What  criteria  distinguishes  between  those  public  events  which  can  be  televised  and  those 
which  cannot?  What  limits  on  such  televising  could  be  justified  under  s.  1?  What  evidence  is 
required  to  support  such  s.  1  defences? 

2.  Would  the  Charter  guarantee  to  the  media  a  constitutional  right  to  film  proceedings  of  a 
municipal  council?  Subject  to  what  limits? 

3.  Film,  video  and  audio  technology  has  now  advanced  to  the  stage  where  cameras  and 
microphones  can  record  events  at  a  distance.  If  s.  2(b)  were  construed  to  entitle  the  media  to  film  or 


1169 


record  public  events,  would  this  include  a  right  to  film  or  record  "close-ups"  of  persons  in  public? 
to  record  private  conversations  occurring  in  public,  by  means  of  long-range  microphones? 

4.  A  group  of  reporters  have  failed  to  convince  a  cabinet  minister  to  give  an  interview  or 
answer  questions  about  allegations  of  corruption  which  have  been  levelled  against  him.  An 
inventive  reporter  uses  a  camera  and  long-range  microphone  to  record  the  minister’s  conversation  in 
the  living  room  of  his  house.  The  recording  is  obtained  from  the  street.  The  equipment  is  operated 
from  a  van,  parked  in  front  of  the  minister’s  house,  which  is  plainly  marked  with  the  name  of  the 
reporter’s  news  station.  The  recording  includes  the  minister’s  embarrassing  admission  that  "I  guess 
they  are  on  to  me  now...I  just  don’t  know  how  to  cover  this  thing  up."  After  succeeding  in  this 
recording,  the  reporter  phones  the  minister,  advises  him  of  the  recording  and  the  reporter’s  intent  to 
broadcast  it,  and  asks  for  the  minister’s  comments  on  the  information  which  was  captured  on  film 
and  tape.  After  demanding  that  the  reporter  not  broadcast  this  recording,  the  minister  instructs  his 
lawyer  to  immediately  seek  an  injunction  against  the  broadcast  of  the  story,  and  to  bring  civil  or 
criminal  proceedings  against  the  reporter  for  whatever  crimes  or  civil  causes  are  available.  The 
lawyer  warns  that  there  may  be  some  free  press  arguments  raised  against  these  measures.  What  free 
press  arguments  would  be  available?  Would  they  succeed? 

5.  In  light  of  these  televising  and  photography  issues,  reconsider  the  discussion  in  the 
preceding  section  on  the  extent  to  which  s.  2(b)  guarantees  a  right  of  access  to  newsworthy  events 
or  locations?  If  "access"  must  include  both  physical  access  and  T.V.  cameras,  is  it  appropriate  to 
establish  any  constitutional  rights  of  access?  Can  there  be  one  without  the  other? 

6.  Reconsider  the  cameras  in  the  courtroom  issue,  considered  elsewhere  in  these  materials.  In 
light  of  the  broader  discussion  in  this  chapter,  should  there  be  a  constitutional  right  to  film  court 
proceedings?  Is  there  something  different  about  court  proceedings  as  compared  to  other  public  or 
private  newsworthy  events? 
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1.  INTRODUCTION 


This  chapter  examines  the  permissibility  of  regulations  affecting  political 
expression  that  is  directly  related  to  an  election  campaign  or  the  electoral  process.  It 
should  be  noted,  at  the  outset,  that  the  Supreme  Court  of  Canada  has  acknowledged  the 
importance  of  expressive  freedom  in  a  parliamentary  democracy;  see  R.WDS.U.  v. 
Dolphin  Delivery,  [1986]  2  S.C.R.  573.  All  interferences  with  section  2(b)  s  guarantee  of 
expressive  freedom  are  judged  under  the  general  section  1  test.  In  contrast,  the  U.S. 
Supreme  Court  has  acknowledged  the  existence  of  a  hierarchy  of  free  speech  values  and 
has  indicated  that  restrictions  on  political  expression  will  effectively  be  considered  per  se 
unconstitutional.  See  Meyer  v.  Grant,  486  U.S.  414  (1988).  Should  the  Canadian 
judiciary  rank  section  2(b)  values  and  reserve  the  strictest  scrutiny  for  restrictions  on 
political  expression?  Should  courts  pick  and  choose  among  different  content  and 
contexts  for  expression,  and  then  assign  value  to  each  in  accordance  with  the  Charter?  If 
a  judge  does  so,  is  he  or  she  simply  substituting  their  opinion  for  that  of  the  legislature,  or 
is  there  something  qualitatively  different  about  a  judge’s  constitutional  foray  into  this 
area? 


The  materials  that  are  included  in  this  chapter  analyze  two  types  of  restrictions  on 
participation  in  the  political  process  in  particular  detail.  First,  we  look  at  the 
permissibility  of  restrictions  on  campaign  contributions  and  expenditures.  Although  the 
American  response  to  this  problem  was  liberal  in  the  years  following  the  decisions  in 
Buckley  and  Bellotti,  the  more  recent  decision  in  Austin  appears  to  be  a  retreat  from  the 
high  water  mark  those  earlier  precedents  indicate.  Our  discussion  of  Austin  will  focus, 
not  only  on  the  different  conceptions  of  the  First  Amendment  found  in  the  majority  and 
dissenting  opinions,  but  also  on  the  status  of  corporations  in  the  political  process.  The 
decision  in  N.C.C.  v.  A.-G.  Canada  is  included  as  one  of  the  major  Charter  decisions  on 
point  at  present. 

The  second  area  canvassed  in  this  chapter  is  the  constitutionality  of  direct 
restrictions  or  regulations  on  speech  during  an  election  campaign,  whether  targeted  at  the 
press  or  at  candidates,  or  at  the  public  generally.  A  theme  underlying  these  issues  is 
whether  freedom  of  expression  and  democracy  are  better  fostered  by  legislative 
intervention  in  the  electoral  process,  or  whether  laisser  faire  ensures  a  more  effective 
promotion  of  free  expression’s  core  objectives. 

These  materials  should  be  considered  in  conjunction  with  the  discussion  in  the 
next  chapter.  That  chapter  deals  with  legal  restrictions  on  political  activity  by  public 
servants.  Those  restrictions  apply  at  present  both  in  the  context  of  electoral  politics,  and 
generally,  during  periods  between  elections.  It  is  also  important  to  review  the  Supreme 
Court  of  Canada’s  decision  in  Lavigne  v.  OPSEU,  [1991]  2  S.C.R.  211,  set  out  in  Chapter 
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6  of  these  materials.  There,  the  court  considered  whether  s.  2(b)  is  infringed  where  an 
employee  is  forced  to  contribute  union  dues,  in  circumstances  where  the  dues  are  used  in 
part  for  political  purposes  to  which  the  employee  objects. 


2.  REGULATING  CAMPAIGN  EXPENDITURES  AND  CONTRIBUTIONS 


(a)  The  U.S.  Position: 

Electoral  politics  have  become  heavily  influenced  by  money.  Campaigns  are 
extraordinarily  expensive,  despite  extensive  use  of  campaign  volunteers,  because  of  the 
critical  role  now  played  by  advertisements  in  the  media  in  electoral  politics.  The  multi¬ 
million  dollar  campaigns  run  in  the  U.S.  have  led  some  to  describe  the  U.S.  Congress  as 
the  best  legislature  that  money  can  buy. 

Several  concerns  arise  from  the  role  of  money  in  electoral  politics.  First,  if 
campaign  spending  is  not  controlled,  will  access  to  electoral  office  be  foreclosed  to  all 
save  the  very  rich,  or  those  favoured  by  the  very  rich?  Second,  if  a  candidate’s  sources  of 
election  financing  are  not  publicly  disclosed,  can  the  problem  of  political  corruption  ever 
be  effectively  redressed? 

In  light  of  these  and  other  concerns,  do  restrictions  on  campaign  donations  or 
campaign  expenditures  violate  the  Charter? 


Bucklev  v.  Valeo  424  U.S.  1  (1976). 

[Congress  adopted  a  scheme  to  regulate  federal  election  campaigns  which 
included  restrictions  on  political  contributions  and  expenditures,  applicable  to  all  phases 
of  and  all  participants  in  the  election  process.  The  major  contribution  and  expenditure 
limitations  prohibited  individuals  from  contributing  more  than  $25,000  in  a  single  year  or 
more  than  $1,000  to  any  single  candidate  for  an  election  campaign  and  from  spending 
more  than  $1,000  a  year  "relative  to  a  clearly  defined  candidate."  Other  provisions 
restricted  a  candidate’s  use  of  personal  and  family  resources  in  his  campaign  and  limited 
the  overall  amount  that  can  be  spent  by  a  candidate  in  campaigning  for  federal  office.] 

Per  curiam: ... 


A.  General  principles 
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seeking  nomination  for  election  and  election  to  federal  office.  Presidential  candidates 
may  spend  $10,000,000  in  seeking  nomination  for  office  and  an  additional  $20,000,000 
in  the  general  election  campaign. ...  The  ceiling  on  senatorial  campaigns  is  pegged  to  the 
size  of  the  voting-age  population  of  the  Senate  with  minimum  dollar  amounts  applicable 
to  campaigns  in  States  with  small  populations... 

No  governmental  interest  that  has  been  suggested  is  sufficient  to  justify  the 
restriction  on  the  quantity  of  political  expression  imposed  by  [these]  campaign 
expenditure  limitations.  The  major  evil  associated  with  rapidly  increasing  campaign 
expenditures  is  the  danger  of  candidate  dependence  on  large  contributions.  The  interest 
in  alleviating  the  corrupting  influence  of  large  contributions  is  served  by  the  Act’s 
contribution  limitations  and  disclosure  provisions  rather  than  by.. .campaign  expenditure 
ceilings... 

The  interest  in  equalizing  the  financial  resources  of  candidates  competing  for 
federal  office  is  no  more  convincing  a  justification  for  restricting  the  scope  of  federal 
election  campaigns.  Given  the  limitation  on  the  size  of  outside  contributions,  the 
financial  resources  available  to  a  candidate’s  campaign,  like  number  of  volunteers 
recruited,  will  normally  vary  with  the  size  and  intensity  of  the  candidate’s  support.  There 
is  nothing  invidious,  improper,  or  unhealthy  in  permitting  such  funds  to  be  spent  to  carry 
the  candidate’s  message  to  the  electorate.  Moreover,  the  equalization  of  permissible 
campaign  expenditures  might  serve  not  to  equalize  the  opportunities  of  all  candidates,  but 
to  handicap  a  candidate  who  lacked  substantial  name  recognition  or  exposure  to  his  views 
before  the  start  of  the  campaign. 

The  campaign  expenditure  ceilings  appear  to  be  designed  primarily  to  serve  the 
governmental  interests  in  reducing  the  allegedly  skyrocketing  costs  of  political 
campaigns...  [T]he  mere  growth  in  the  cost  of  federal  election  campaigns  in  and  of  itself 
provides  no  basis  for  governmental  restrictions  on  the  quantity  of  campaign  spending  and 
the  resulting  limitation  on  the  scope  of  federal  campaigns.  The  First  Amendment  denies 
government  the  power  to  determine  that  spending  to  promote  one’s  political  views  is 
wasteful,  excessive,  or  unwise.  In  the  free  society  ordained  by  our  Constitution  it  is  not 
the  government,  but  the  people  -  individually  as  citizens  and  candidates  and  collectively 
as  associations  and  political  committees  -  who  must  retain  control  over  the  quantity  and 
range  of  debate  on  public  issues  in  a  political  campaign. ... 


Notes  and  Questions 

1.  Note  the  distinction  which  the  U.S.  Supreme  Court  draws  between  the 
permissibility  of  restrictions  on  contributions  to  candidates  and  political  expenditures 
more  generally.  Although  the  decision  has  been  criticized,  it  is  important  to  note  that  it 
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did  uphold  restrictions  on  direct  contributions  to  candidates.  By  contrast,  the  Court 
invalidated  limitations  on  expenditures.  In  doing  so,  it  rejected  the  proposition  that  it  is 
permissible  for  the  State  to  control  the  political  process  by  equalizing  the  positions  of 
candidates  and  political  parties.  Do  you  agree  with  that  conclusion?  Why  or  why  not? 

2.  One  other  reason  that  the  Court  invalidated  limitations  on  expenditures  by  third 
parties  was  that  such  would  have  the  effect  of  prohibiting  all  individuals  and  groups, 
except  those  already  entrenched  in  some  way  in  the  political  process,  from  voicing  their 
views.  Is  it  defensible  to  restrict  participation  in  the  electoral  process  to  the  candidates 
and  the  parties  themselves? 

3.  In  other  contexts,  we  have  considered  whether  a  speaker  is  entitled  to  claim  the 
most  effective  mode  of  communication,  and  whether  the  State  can  restrict  that  speaker  to 
an  alternative  mode  of  communication  that  may  be  less  effective.  If  you  accept  that  the 
speaker  is  entitled  to  be  effective  in  other  contexts,  should  that  same  principle  apply  in 
the  context  of  campaign  expenditures  and  contributions?  If  an  individual  or  an 
organization  considers  money  to  be  their  most  effective  method  of  communication, 
should  they  be  entitled  to  spend  as  much  money  as  they  have  in  order  to  be  as  effective  as 
they  want  to  be?  Why  or  why  not? 


Bellotti  v.  Baird  435  U.S„  765  (1978) 

[National  banking  associations  and  business  corporations  challenged  the 
constitutionality  of  a  Massachusetts  criminal  statute  that  prohibited  them  from  making 
contributions  or  expenditures  to  influence  the  outcome  of  a  vote  on  any  question 
submitted  to  voters  other  than  questions  materially  affecting  the  property,  business,  or 
assets  of  the  corporation.  This  excerpt  focuses  on  the  status  of  corporate  political  speech 
under  the  first  amendment.] 

Powell  J-: ... 

The  court  below  framed  the  principal  question  in  this  case  as  whether  and  to  what 
extent  corporations  have  First  Amendment  rights.  We  believe  that  the  court  posed  the 
wrong  question.  The  Constitution  often  protects  interests  broader  than  those  of  the  party 
seeking  their  vindication.  The  First  Amendment,  in  particular,  serves  significant  societal 
interests.  The  proper  question  therefore  is  not  whether  corporations  ’’have"  First 
Amendment  rights  and,  if  so,  whether  they  are  coextensive  with  those  of  natural  persons. 
Instead,  the  question  must  be  whether  [this  provision]  abridges  expression  that  the  First 
Amendment  was  meant  to  protect. ... 

The  speech  proposed  by  appellants  is  at  the  heart  of  the  First  Amendment’s  protection. 
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particular  form  of  organization  upon  which  the  State  confers  special  privileges  or 
immunities  different  from  those  of  natural  persons  would  be  subject  to  like  regulation, 
whether  the  organization  is  a  labor  union,  a  partnership,  a  trade  association,  or  a 
corporation.  ... 


Notes  and  Questions 

1.  Two  different  points  should  be  separated  from  the  outset:  first,  whether 
corporations  have  any  status  to  participate  in  the  political  process  qua  corporations;  and 
second,  whether  the  First  Amendment  is  completely  indifferent  to  the  status  of  those  who 
engage  in  debate. 

2.  Does  a  corporation  have  any  interest  in  participating  in  the  political  process?  Is  it 
possible  to  argue,  for  example,  that  corporations,  by  definition,  are  limited  to  economic 
purposes?  If  so,  why  is  it  that  society  attempts  to  promote  corporate  responsibility  and 
participation  in  social  and  environmental  programs? 

3.  Should  it  matter  that  the  shareholders  of  a  company  have  not  joined  together  for  a 
political  purpose?  We  know,  for  example,  that  groups  and  associations  that  are  created 
for  political  or  ideological  purposes  will  disagree  on  questions  of  strategy  and  substance. 
We  also  know  that  not  all  those  who  pay  union  dues  or  even  who  are  members  in  a  labour 
union  will  agree  with  the  position  the  union  takes.  In  both  those  cases,  however, 
principles  of  majoritarianism  tend  to  govern.  Should  that  apply  in  the  case  of 
shareholders? 

4.  Does  it  matter  whether  a  corporation  is  a  natural  or  an  artificial  legal  entity? 
Should  all  artificial  entities,  including  public  interest  groups  and  labour  unions,  be  subject 
to  the  same  restrictions  on  their  participation  in  the  political  process?  If  not,  should  they 
be  advantaged  vis-a-vis  corporations?  Should  natural  persons  be  advantaged  vis-a-vis 
artificial  entities? 

5.  In  many  aspects  of  Canadian  law,  corporations  are  treated  as  having  the  same 
capacity  and  rights  as  human  beings.  Does  this  make  sense  under  the  Charter?  The 
Charter's  purpose  is  to  protect  the  fundamental  dignity  and  worth  of  the  human  person. 
What  impact  on  this  goal  eventuates  if  the  Charter  extends  constitutional  rights  to 
corporations  as  such? 

6.  What  impact  is  there  on  T.  Emerson's  idea  of  a  "system"  of  free  expression  if 
corporations  have  constitutional  rights  such  as  the  right  of  free  expression?  Will  this  in 
the  end  lead  to  greater  or  lesser  societal  protection  for  freedom  of  expression  by  the 
individual? 
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7.  The  Supreme  Court  of  Canada  has  not  spent  much  time  or  space  considering  the 
merits  of  the  question  whether  corporations  can  bear  rights  under  the  Charter.  In  Hunter 
v.  Southam,  [1984]  2  S.C.R.  145,  the  Court  held  without  detailed  analysis  that 
corporations  have  rights  under  s.  8  ("security  against  unreasonable  search  and  seizure).  In 
Irwin  Toy  v.  A.-G.  Quebec.  [1989]  1  S.C.R.  927,  it  held  that  corporations  have  no  rights 
under  Charter  s.  7  (life,  liberty  and  security  of  the  person).  In  Amwav  of  Canada  Ltd,  v. 
The  Queen,  [1987]  2  F.C.  524  (Fed.  C.A.)  it  held  that  corporations  have  no  rights  under  s. 
1 1(c)  (privilege  against  self-incrimination).  Several  cases  have  considered  s.  2(b) 
challenges,  brought  by  corporations,  without  ever  considering  whether  a  corporation  has 
any  rights  under  s.  2(b).  See  e.g.  Irwin  Toy,  supra,  A.G.  Canadian  Newspapers  v. 

Canada,  [1988]  2  S.C.R.  122;  Edmonton  Journal  v.  A.G.  Alberta,  [1989]  2  S.C.R.  1326. 

8.  Even  if  it  were  possible  for  corporations  to  have  expressive  freedom,  would  this 
be  extended  to  crown  corporations?  To  Crown  agencies?  What  about  the  CBC? 

9.  If  you  accept  the  proposition  that  corporations  are  different  than  natural  persons, 
does  it  follow  that  their  participation  in  the  political  process  is  inherently  detrimental, 
rather  than  inherently  beneficial?  What  should  a  constitutional  guarantee  of  expressive 
freedom  protect:  the  quality  of  debate,  or  the  right  to  participate  in  debate?  If  you  think 
that  the  quality  of  debate  is  the  relevant  criterion,  is  censorship  inherent  in  legislation  that 
determines  which  debate  is  beneficial  and  which,  by  contrast,  is  detrimental? 


Austin  v.  Michigan  Chamber  of  Commerce  495  U.S.  —  (1990) 

[Section  54(1)  of  the  Michigan  Campaign  Finance  Act  prohibited  corporations 
from  making  contributions  and  independent  expenditures  in  connection  with  state 
candidate  elections.  The  Michigan  State  Chamber  of  Commerce,  a  nonprofit  Michigan 
corporation,  challenged  the  constitutionality  of  this  statutory  scheme.  In  June  1985 
Michigan  scheduled  a  special  election  to  fill  a  vacancy  in  the  Michigan  House  of 
Representatives.  Although  the  Chamber  had  established  and  funded  a  separate  political 
fund,  it  sought  to  use  its  general  treasury  funds  to  place  in  a  local  newspaper  an 
advertisement  supporting  a  specific  candidate.] 

Marshall  J.:  ... 


II 

To  determine  whether  Michigan’s  restrictions  on  corporate  political  expenditures 
may  constitutionally  be  applied  to  the  Chamber,  we  must  ascertain  whether  they  burden 
the  exercise  of  political  speech  and,  if  they  do,  whether  they  are  narrowly  tailored  to  serve 
a  compelling  state  interest,  [citing  Buckley  v.  Valeo].  Certainly,  the  use  of  funds  to 
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III 

An  independent  ground  for  invalidating  this  statute  is  the  blanket  exemption  for 
media  corporations.  It  is  beyond  per-adventure  that  the  media  could  not  be  prohibited 
from  speaking  about  candidate  qualifications.  ...  The  argument  relied  on  by  the  majority, 
that  media  corporations  are  in  the  business  of  communicating  and  other  corporations  are 
not,  is  unsatisfying.  All  corporations  communicate  with  the  public  to  some  degree, 
whether  it  is  their  business  or  not;  and  communication  is  of  particular  importance  for 
non-profit  corporations. 

The  web  of  corporate  ownership  that  links  media  and  nonmedia  corporations  is 
difficult  to  untangle  for  the  purpose  of  any  meaningful  distinction.  Newspapers, 
television  networks,  and  other  media  may  be  owned  by  parent  corporations  with  multiple 
business  interests.  Nothing  in  the  statutory  scheme  prohibits  a  business  corporate  parent 
from  directing  its  newspaper  to  support  or  oppose  a  particular  candidate.  The  Act  not 
only  permits  that  desertion  or  control,  but  makes  it  a  crime  for  a  public-interest  nonprofit 
corporation  to  bring  to  light  such  activity  if  to  do  so  infers  candidate  support  or 
opposition.  I  can  find  no  permissible  basis  under  the  First  Amendment  for  the  States  to 
make  this  unsupported  distinction  among  corporate  speakers. 

IV 

The  Courts  hostility  to  the  corporate  form  used  by  the  speaker  in  this  case  and  its 
assertion  that  corporate  wealth  is  the  evil  to  be  regulated  is  far  too  imprecise  to  justify  the 
most  severe  restriction  on  political  speech  ever  sanctioned  by  this  Court.  Ln  any  event, 
this  distinction  is  irrelevant  to  a  non-profit  corporation. ... 


Notes  and  Questions 

1.  Does  the  majority  decision  suggest  that  any  time  financial  funds  can  be  amassed, 
restrictions  will  be  considered  legitimate?  If  that  is  so,  are  corporations  unique  in  this 
regard?  Is  there  an  equality  claim  which  the  corporation  could  have  raised  in  this  case? 

2.  The  majority  declares  that  this  legislation  does  not  attempt  to  equalize  the  relative 
influence  of  speakers  but  instead,  insures  that  expenditures  reflect  actual  public  support 
for  the  political  ideas  espoused  by  the  institution.  Should  the  freedom  to  express  an 
opinion  about  the  political  process  depend  on  whether  there  is  actual  public  support  for 
that  opinion?  Such  a  requirement  would  leave  a  speaker  vulnerable  in  those  cases  where 
an  unpopular  opinion  was  being  advanced  and  did  not  receive  support  by  the  public. 
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3.  The  majority  opinion  expresses  concern  that  a  shareholder  may  not  necessarily 
support  the  political  expenditure  made.  Should  that  be  a  matter  of  internal  regulation? 
Moreover,  if  corporations  have  a  responsibility  to  segregate  funds,  in  order  to  reflect 
donor-support  more  accurately,  should  labour  unions  have  that  same  obligation? 

4.  The  Court  also  draws  a  distinction  between  non-profit  organizations,  which  are 
said  to  be  like  "voluntary  political  associations",  and  business  firms.  Is  there  any  basis  to 
the  assumption  that  all  those  who  join  a  non-profit  organization  share  an  ideological  goal, 
but  that  those  who  associate  in  business  organizations  through  the  purchase  of  shares  do 
not? 

5.  In  justifying  its  conclusion,  the  Court  relies,  in  part,  on  the  proposition  that  non¬ 
member  employees  cannot  be  required  to  contribute  to  a  union’s  political  activities.  Does 
support  for  the  result  in  Austin  depend  on  agreement  with  the  conclusion  that,  similarly, 
employees  cannot  be  required  to  support  the  political  activities  of  labour  unions,  unless 
those  activities  are  initiated  through  a  segregated  fund  participated  in  by  those  who  freely 
volunteer  their  support? 

6  Would  it  contravene  the  Charter  if  the  tax  department  refused  to  grant  charitable 
tax  status  to  a  non-profit  corporation  (making  it  able  to  give  tax  deductible  receipts  to 
donors)  only  if  the  corporation  does  not  undertake  any  lobbying  or  other  political 
activity?  If  money  talks,  does  the  absence  of  money  talk  as  well? 


(b}  The  Canadian  Position: 


N.C.C.  v.  A.-G.  Canada.  [1984]  5  W.W.R.  436 

[On  25th  October  1983  the  Parliament  of  Canada  enacted  Bill  C-169.  Section  15 
provided  that  all  printed  matter  that  promotes  or  opposes  the  election  of  a  particular 
candidate  and  is  displayed  on  behalf  of  a  registered  candidate  must  indicate  that  it  was 
authorized  by  the  agent  for  the  candidate  or  candidate’s  party.  Section  70.1(1)  provided 
that  anyone  other  than  a  candidate,  official  agent  or  other  person  acting  on  behalf  of  a 
candidate  or  party  who  incurs  election  expenses  between  the  date  of  the  writ  and  the  date 
of  the  election  commits  an  offence.  The  plaintiffs  contended  that  these  provisions 
breached  s.  2(b). 

Medhurst  J.:~ 

The  first  question  that  arises  is  whether  there  has  been  a  [violation  of  s.  2(b)]. 

The  sections  in  question  are  said  by  the  defendant  to  result  in  a  greater  exchange  of 
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In  my  opinion  the  limitation  must  be  considered  for  the  protection  of  a  real  value 
to  society  and  not  simply  to  reduce  or  restrain  criticism  no  matter  how  unfair  such 
criticism  may  be.  It  has  been  said  that  the  true  test  of  free  expression  to  a  society  is 
whether  it  can  tolerate  criticism  of  its  fundamental  values  and  institutions.  A  limitation 
to  the  fundamental  freedom  of  expression  should  be  assessed  on  the  basis  that  if  it  is  not 
permitted  then  harm  will  be  caused  to  other  values  in  society.  This  requires,  as  has  been 
said,  a  balancing  of  the  respective  interests  of  society  and  of  the  individual. 

Care  must  be  taken  to  ensure  that  the  freedom  of  expression  ...is  not  arbitrarily  or 
unjustifiably  limited.  Fears  or  concerns  of  mischief  that  may  occur  are  not  adequate 
reasons  for  imposing  a  limitation.  There  should  be  actual  demonstration  of  harm  or  a  real 
likelihood  of  harm  to  a  society  value  before  a  limitation  can  be  said  to  be  justified. 

In  my  view  it  has  not  been  established  to  the  degree  required  that  the  fundamental 
freedom  of  expression  need  be  limited. ... 


Notes  and  Questions 

1.  In  this  case,  the  A.-G.  of  Canada  contended  that  this  legislation  would  result  in  a 
"greater  exchange  of  opinions  and  ideas"  and  "a  system  with  greater  fairness  and 
openness".  What  do  you  think  of  this  argument? 

2.  Those  who  sought  to  uphold  the  restriction  also  argued  that  it  would  be  unfair  to 
allow  independent  third  party  individuals  or  organizations  to  financially  participate  in 
elections  when  the  candidates  and  parties  themselves  were  subject  to  spending 
limitations.  Is  this  a  legitimate  complaint? 

3.  Judge  Medhurst  quotes  a  paper  written  by  Professor  Courtney,  in  which  it  is 
alleged  that  the  difference  between  interest  groups  and  parties/candidates  is  that  interest 
groups  are  not  accountable  to  the  public,  but  parties  and  candidates  are.  As  an  argument 
that  third  party  interest  groups  or  individuals  should  not  be  entitled  to  participate  in  the 
electoral  process,  What  do  you  think  of  this  argument? 

4.  It  appears  that  this  decision  was  not  appealed.  Would  you  have  recommended  an 
appeal  to  the  federal  Justice  Minister,  if  your  opinion  had  been  sought?  Why  or  why  not? 
Did  the  federal  government  have  any  moral  obligation  to  appeal  this  decision?  Absent 
an  appeal,  what  is  the  jurisprudential  force  of  this  ruling?  Should  the  Federal 
Government  enforce  this  legislation  as  valid  in  the  other  provinces,  taking  the  view  that  it 
was  only  struck  down  in  Alberta? 

5.  The  Supreme  Court  of  Canada  declined  to  rule  on  the  merits  of  a  Charter  s.  2 
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challenge  to  provincial  election  finance  legislation  in  Mac  Kay  v.  Manitoba,  [1989]  2 
S.C.R.  357.  In  this  case,  the  appellant  challenged  the  constitutionality  of  the  sections  of 
Manitoba’s  Elections  Finances  Act  which  provided  for  payment  out  of  the  Consolidated 
Revenue  Fund  of  a  portion  of  the  campaign  expenses  of  candidates  and  parties  which 
received  over  10%  of  the  popular  vote  in  provincial  elections.  The  majority  of  the  Court 
of  Appeal  held  that  the  legislation  did  not  infringe  the  guarantee  of  freedom  of  expression 
set  out  in  s.  2(b)  of  the  Charter.  The  Supreme  Court  held,  in  material  part,  as  follows: 

Charter  decisions  should  not  and  must  not  be  made  in  a  factual  vacuum. 
To  attempt  to  do  so  would  trivialize  the  Charter  and  inevitably  result  in  ill- 
considered  opinions.  The  presentation  of  facts  is  not,  as  stated  by  the  respondent, 
a  mere  technicality;  rather  it  is  essential  to  a  proper  consideration  of  Charter 
issues.  A  respondent  cannot,  by  simply  consenting  to  dispense  with  the  factual 
background,  require  or  expect  a  court  to  deal  with  an  issue  such  as  this  in  a  factual 
void.  Charter  decisions  cannot  be  based  upon  the  unsupported  hypotheses  of 
enthusiastic  counsel,  [at  361-2]. 

and,  at  366-7: 


A  factual  foundation  is  of  fundamental  importance  on  this  appeal.  It  is  not 
the  purpose  of  the  legislation  which  is  said  to  infringe  the  Charter  but  its  effects. 
If  the  deleterious  effects  are  not  established  there  can  be  no  Charter  violation 
and  not  case  has  been  made  out.  Thus  the  absence  of  a  factual  base  is  not  just  a 
technicality  that  could  be  overlooked,  but  rather  it  is  a  flaw  that  is  fatal  to  the 
appellants’  position. 

These  issues  raise  questions  of  importance  pertaining  to  financing 
candidates  in  provincial  elections  that  are  obviously  of  great  importance  to 
residents  of  Canada  or  to  any  democracy.  It  would  be  irresponsible  to  attempt  to 
resolve  them  without  a  reasonable  factual  background. 

The  appellants  also  argued  an  issue  that  does  not  require  a  factual 
foundation.  It  was  said  that  the  statutory  funding  of  candidates  could,  whenever  a 
losing  candidate  or  candidates  received  10  per  cent  of  the  vote,  force  a  taxpayer  to 
support  a  candidate  whose  views  are  fundamentally  opposed  to  that  of  the 
taxpayer.  This  enforced  support  of  a  contrary  view  was  said  to  infringe  the 
taxpayer’s  right  to  freedom  of  expression.  I  cannot  accept  that  contention.  The 
Act  does  not  prohibit  a  taxpayer  or  anyone  else  from  holding  or  expressing  any 
position  or  their  belief  in  any  position.  Rather,  the  Act  seems  to  foster  and 
encourage  the  dissemination  and  expression  of  a  wide  range  of  views  and 
positions.  In  this  way  it  enhances  public  knowledge  of  diverse  views  and 
facilitates  public  discussion  of  those  views. 
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Lavigne  v.  O.P.S.E.U.,  [1991]  2  S.C.R.  211 

Note:  Refer  to  the  excerpt  from  this  case  set  out  in  Chapter  6  of  these  materials. 


Notes  and  Questions 

1.  This  case  again  raises  the  question  of  compelled  expression.  Does  a  requirement 
of  union  dues  contribution  constitute  compelled  expression?  Does  the  answer  depend  on 
whether  the  union  uses  the  money  for  political  purposes  or  for  other  purposes? 

2.  What  if  the  union  expenditure  to  which  the  plaintiff  objects  is  a  union  payment  to 
the  Ontario  Federation  of  Labour.  Assume  that  the  O.F.L.  collects  dues  or  contributions 
from  all  of  its  member  unions,  which  are  in  turn  drawn  from  individual  union  duespayers’ 
dues.  Assume  that  the  O.F.L.  spends  most  of  its  money  doing  union  leadership  training, 
public  relations  and  education  on  labour  issues,  and  lobbying  government.  However,  a 
portion  of  O.F.L.  budget  is  spent  on  political  matters,  such  as  donations  to  certain  parties 
and  causes.  The  traceable  percentage  of  a  union  duespayers’ contribution  to  the  O.F.L.  is 
pennies  per  month,  and  the  traceable  portion  of  this  contribution  to  O.F.L.  political 
spending  is  a  fraction  of  a  cent.  Assume  that  the  duespayer’s  own  union  makes  no 
political  expenditures  itself.  Does  the  individual  union  duespayer  have  a  Charter  s.  2(b) 
claim? 

3.  For  the  American  constitutional  approach  to  union  dues  requirements,  see  Abood 
v.  Detroit  Board  of  Education,  97  S.Ct.  782  (1977);  Ellis  v.  Brotherhood  of  Railway, 
Airline  and  Steamship  Clerks,  104  S.Ct.  1883  (1984).  These  cases  hold  that  unions 
cannot  use  mandatorily  compelled  union  dues  for  non-collective  bargaining  purposes,  on 
account  of  the  First  Amendment. 

4.  In  various  jurisdictions  in  Canada,  electoral  finance  legislation  is  in  place  which 
provides  that  public  revenues  are  contributed  to  recognized  political  parties  for  use  during 
electoral  campaigns.  Funds  are  provided  to  parties  on  the  basis  of  a  formula  which  takes 
into  account  their  representation  in  the  legislature  before  the  election  is  called.  This 
automatically  favours  the  party  in  power,  and  disadvantages  the  newest  parties  which  are 
running  candidates  for  the  fust  time.  What  Charter  arguments  can  be  made  on  behalf  of 
a  new  political  party  which  wants  election  financing  comparable  to  that  of  the  governing 
party?  What  arguments  could  be  made  on  behalf  of  a  taxpayer  who  does  not  want  his  or 
her  tax  money  going  to  any  political  party,  as  a  matter  of  principle?  What  if  the  taxpayer 
only  objected  to  money  going  to  one  party,  on  account  of  its  political  positions? 

5.  Governments  are  increasingly  using  tax  revenues  to  purchase  advertisement  space 
in  the  media.  These  ads,  run  both  between  elections  and  at  times  even  during  elections. 
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purport  to  publicize  some  government  program,  service  or  initiative.  They  are  criticized 
as  at  times  being  thinly-disguised  political  advertisements,  on  topics  of  hot  political 
controversy,  and  as  an  attempt  to  use  the  public’s  own  money  to  persuade  the  public  to 
support  unpopular  government  policies. 

(a)  What  Charter  arguments  might  a  taxpayer  make  to  challenge  this  use  of  tax 
revenues? 

(b)  What  arguments  might  an  opposition  party  in  the  legislature  use  to  challenge 
the  unavailability  of  money  to  run  contrary  ads? 

(c)  Assume  that  a  newly  elected  party,  outraged  about  such  practices,  passes  a  law 
which  provides  that  no  public  revenues  may  be  used  to  pay  for  advertisements 
whose  primary  purpose  is  to  engage  in  what  is  in  substance  partisan  political 
advertising.  Would  this  be  constitutional? 


The  Right  to  Spend  Money  During  Election  and  Referendum  Campaigns 

Libman  v.  Quebec  (Attorney  General)  ,[1997]  3  S.C.R.  569 
ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  QUEBEC 


The  appellant  challenges  the  constitutional  validity  of  ss.  402,  403,  404,  406  para.  3, 
413,  414,  416  and  417  of  Appendix  2  of  the  Referendum  Act.  That  Act,  which  governs 
referendums  in  Quebec,  provides  that  groups  wishing  to  participate  in  a  referendum 
campaign  for  a  given  option  can  either  directly  join  the  national  committee  supporting 
the  same  option  or  affiliate  themselves  with  it.  It  also  provides  for  the  financing  of  the 
national  committees  and  limits  their  expenses  and  those  of  the  affiliated  groups.  The 
impugned  provisions  deal  with  the  expenses  that  may  be  incurred  during  a  referendum 
campaign.  Sections  402  and  403  establish  the  principle  of  "regulated  expenses".  These 
expenses  include  the  cost  of  any  goods  or  services  that  promote  or  oppose,  directly  or 
indirectly,  an  option  submitted  to  a  referendum.  Under  ss.  406  para.  3  and  413,  only  an 
official  agent  of  a  national  committee,  or  one  of  his  or  her  representatives,  may  incur  or 
authorize  regulated  expenses.  Section  414  provides  that  such  expenses  may  be  paid  only 
out  of  the  referendum  fund,  which  is  available  only  to  the  national  committees.  Under  s. 
416,  no  person  may  accept  or  execute  an  order  for  regulated  expenses  unless  they  are 
incurred  or  authorized  by  the  official  agent  of  a  national  committee  or  by  one  of  his  or 
her  representatives.  Under  s.  417,  no  person  may  receive  a  price  different  from  the 
regular  price  for  goods  or  services  representing  a  regulated  expense.  Finally,  s.  404  lists 
exceptions  to  regulated  expenses.  These  exceptions,  or  unregulated  expenses,  comprise 
primarily  forms  of  expression  that  do  not  require  the  disbursement  of  money  or  financial 
consideration.  The  only  disbursement  of  money  permitted  is  the  maximum  amount  of 
$600  for  organizing  and  holding  a  meeting.  The  appellant  maintains  that  the  impugned 
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undermined  the  confidence  of  citizens  in  the  referendum  process. ... 

[para86]  The  appropriate  remedy  remains  to  be  determined.  The  appellant  is  asking 
the  Court  to  declare  all  the  impugned  provisions  unconstitutional  and  of  no  force  or 
effect.  It  is  impossible  in  the  case  at  bar  to  resort  to  the  techniques  of  reading  in  and 
severance,  since  they  would  require  us  to  make  choices  within  the  domain  of  the 
legislature  ...  Consequently,  having  concluded  that  the  provisions  as  a  whole  constitute 
an  unjustified  infringement  of  freedom  of  expression  and  freedom  of  association,  we 
declare  ss.  402,  403,  404,  406  para.  3,  413,  414,  416  and  417  of  the  Special  Version  to  be 
of  no  force  or  effect  under  s.  52  of  the  Constitution  Act,  1982.  We  are  aware  of  the 
major  impact  of  this  conclusion  on  the  provisions  of  the  Referendum  Act  and  of  the 
Special  Version  relating  to  control  of  referendum  spending.  Since  practically  all  the 
provisions  concerning  referendum  spending  are  based  on  the  concept  of  "regulated 
expenses",  they  become  pointless  owing  to  the  declaration  that  the  impugned  provisions 
are  of  no  force  or  effect.  It  will  be  up  to  the  legislature  to  make  the  appropriate 
amendments.  We  would  have  arrived  at  the  same  result  had  the  case  been  resolved  on 
the  basis  of  the  Quebec  Charter  of  Human  Rights  and  Freedoms. ... 


Notes  and  Questions 

1.  Is  there  now  any  difference  between  the  Canadian  and  U.S.  approaches  to  the 
categorization  of  speech  in  a  heirarchy,  with  political  speech  at  the  top? 

2.  Should  the  Court  approach  this  kind  of  legislation  on  the  basis  that  expert 
evidence  is  required  to  prove  legislative  facts,  or  on  the  basis  that  common  sense  is  a 
sufficient  foundation  for  fact-finding? 

3.  Does  the  Court’s  approach  here  leave  any  room  for  a  different  constitutional 
approach  in  the  case  of  elections? 

4.  To  what  extent  is  the  avenue  of  legal  challenge  to  one  of  the  conduct  of  the 
official  spending  agents  a  constitutionally  acceptable  alternative  to  allowing  for  more 
third  party  spending? 
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Notes  and  Questions 

1.  Political  public  opinion  surveys  have  been  conducted  and  published  increasingly 
during  election  campaigns.  Some  have  claimed  that  these  survey  results  unfairly 
influence  voters’  attitudes,  and  thus  weaken  the  democratic  process.  Assume  that  as  a 
result  of  such  concerns,  a  statute  is  passed  which  bans  the  publication  or  broadcast  of  the 
results  of  any  electoral  public  opinion  polls  during  the  period  of  an  official  campaign. 
Penalties  for  breach  include  fine  or  imprisonment.  Would  such  a  law  withstand  Charter 
scrutiny? 

2.  Assume  instead  that  the  law  requires  that  such  polls  may  not  be  published  during 
the  last  week  of  the  campaign.  What  should  the  result  be? 

3.  Assume  instead  that  the  law  does  not  ban  the  publication  of  such  polls.  Rather  it 
simply  provides  that  where  such  polls  are  to  be  published  or  broadcast,  the  report  must 
include  the  following  information,  to  ensure  that  all  the  relevant  information  is  made 
available  to  the  reader  or  viewer: 

(a)  the  actual  text  of  the  questions  posed  in  the  poll; 

(b)  the  number  of  persons  surveyed; 

(c)  whether  the  poll  was  conducted  by  telephone,  mail  or  in  person; 

(d)  the  response  rates  on  the  survey; 

(e)  the  percentages  of  respondents  which  were  undecided,  and  the  percentages  of 
respondents  preferring  each  of  the  candidates. 

What  should  the  result  of  a  Charter  challenge  be? 

4.  Political  advertising  during  election  campaigns  in  Ontario  cannot  be  broadcast 
except  during  a  fixed  period  of  time  during  the  campaign,  which  starts  several  days  into 
the  campaign,  and  which  ends  two  days  before  election  day.  Is  this  constitutionally 
defensible? 

5.  The  televised  electoral  leaders’  debate  has  assumed  a  prominent  place  in  the 
modem  election  campaign.  It  is  the  best,  and  at  times  the  only  chance  for  the  majority  of 
voters  to  see  the  key  leaders  interact  without  the  benefit  of  film  editing  and  choreography. 
One  journalist  has  suggested  that  these  debates  be  made  mandatory  in  every  election 
campaign.  Would  this  be  constitutional? 

6.  Consider  again  Trieger  (the  Green  Party  case)  discussed  in  Chapter  18,  supra.  Do 
T.V.  stations,  broadcasting  a  leaders’ debate,  have  a  constitutional  duty  to  include  leaders 
of  more  marginal  parties?  Would  it  be  constitutional  to  require  T.V.  stations  to  include 
them?  Would  it  make  a  difference  if  the  excluded  party  was  the  Green  Party,  which  has 
never  had  much  electoral  success  in  Canada,  or  if  it  was  the  new  Reform  Party,  which 
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pundits  claim  to  have  a  good  chance  of  making  large  gains  in  the  next  federal  election? 


4.  REGULATING  THE  PUBLICATION  OF  PUBLIC  OPINION  POLLS 


Thomson  Newspapers  Co.  (c.o.b.  Globe  and  Mail)  v.  Canada  (Attorney  General) 
[1998]  1  S.C.R.  877  Supreme  Court  of  Canada 

The  appellants  brought  an  application  for  a  declaration  that  s.  322. 1  of  the  Canada 
Elections  Act  violates  freedom  of  expression  and  the  right  to  vote  guaranteed  by  ss.  2(b) 
and  3  of  the  Canadian  Charter  of  Rights  and  Freedoms.  The  impugned  section  prohibits 
the  broadcasting,  publication  or  dissemination  of  opinion  survey  results  during  the  final 
three  days  of  a  federal  election  campaign.  The  Ontario  Court  (General  Division)  denied 
the  appellants’  application,  holding  that  s.  322.1  did  not  violate  a  citizen’s  right  to  vote 
and  that,  although  the  section  infringed  freedom  of  expression,  it  was  justified  under  s.  1 
of  the  Charter.  The  Court  of  Appeal  affirmed  the  judgment. 

The  judgment  of  Cory,  McLachlin,  Iacobucci,  Major  and  Bastarache  JJ.  was  delivered 
by 

[para65]  BASTARACHE  J.:~  This  appeal  concerns  the  constitutional  validity  of  s. 
322.1  of  the  Canada  Elections  Act,  which  prohibits  the  broadcasting,  publication,  or 
dissemination  of  opinion  survey  results  in  the  final  days  of  a  federal  election  campaign. 
More  specifically,  the  provision  is  challenged  in  light  of  freedom  of  expression  and  the 
right  to  vote  as  protected  by  ss.  2(b)  and  3  of  the  Canadian  Charter  of  Rights  and 
Freedoms. ... 

[para79]  I  find  it  necessary,  at  the  outset  of  my  analysis  on  the  right  to  vote,  to 
distinguish  between  the  two  Charter  rights  at  issue  in  the  present  case.  It  is  significant, 
for  instance,  that  s.  3  of  the  Charter,  which  guarantees  the  citizen’s  right  to  vote,  is  not 
subject  to  override  under  s.  33  of  the  Charter.  This  means  that  a  statutory  provision 
which  violates  s.  3,  and  is  not  saved  by  s.  1,  cannot  be  insulated  from  Charter  review  by 
Parliament  or  a  provincial  legislature.  By  contrast,  s.  2(b)  of  the  Charter,  which  protects 
free  expression,  is  subject  to  override  under  s.  33.  Even  though  the  override  power  is 
rarely  invoked,  the  fact  that  s.  3  is  immune  from  such  power  clearly  places  it  at  the  heart 
of  our  constitutional  democracy. 

[para80]  Moreover,  in  cases  where  freedom  of  expression  and  the  right  to  vote  may 
overlap  or  come  into  conflict,  it  is  necessary  to  find  an  appropriate  balance  between  both 
sets  of  rights.  Support  for  this  conclusion  may  be  found  in  Dagenais  v.  Canadian 
Broadcasting  Corp.,  [1994]  3  S.C.R.  835.  In  that  decision,  this  Court  considered  the 
balance  to  be  achieved  between  the  right  to  a  fair  trial  and  freedom  of  expression,  in  the 
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effect  is  quite  limited,  when  one  considers  the  delay  between  conducting  the  poll  and 
ultimately  publishing  its  results.  In  fact,  what  is  prohibited  is  the  publication  of  results  of 
polls  conducted  at  best  three  days  or  more  before  polling  day,  as  against  polls  conducted 
five  or  more  days  before  polling  day.  And  as  we  can  see  from  Table  1.11  of  the 
Lachapelle  Study,  supra,  at  pp.  1 13-15,  a  polling  organization  could  take  up  to  seven 
days  to  interview  their  respondents  for  a  cross-Canada  survey.  This  tends  to  detract  from 
both  the  accuracy  and  the  timeliness  of  the  "snapshot".  As  I  pointed  out  earlier,  a 
strategic  voter  cannot  cast  a  significant  vote  if  the  information  required  to  exercise  that 
vote  is  not  discussed  and  scrutinized  in  order  to  assess  its  real  value.  Poll  results  which 
cannot  be  assessed  in  a  timely  manner  may  actually  deprive  voters  of  the  effective 
exercise  of  their  franchise. 

[para611  As  to  the  effects  of  the  measure  on  freedom  of  expression,  on  the  one  hand, 
s.  322.1  precludes  the  media  from  publishing  polls  on  the  last  weekend  of  the  election 
campaign  and  on  polling  day.  This  ban  causes  minimal  impairment  to  freedom  of 
expression  because  of  its  very  short  duration  and  because  of  the  lack  of  satisfactory 
alternatives  available  to  tailor  the  measure  to  the  legislative  objective.  On  the  other 
hand,  s.  322.1  has  a  positive  impact  on  freedom  of  expression.  It  promotes  debate  and 
truth  in  political  discussion  since  it  gives  voters  the  opportunity  to  be  informed  about  the 
existence  of  misleading  factual  information.  The  salutary  effects  of  the  measure 
concerning  both  the  right  to  vote  and  freedom  of  expression  thus  outweigh  the 
deleterious  effects  caused  by  the  impugned  provision. 

[para62]  I  therefore  find  that  s.  322. 1  of  the  Canada  Elections  Act  does  not  infringe  the 
right  to  vote  as  guaranteed  under  s.  3  of  the  Charter  and  that,  while  it  restricts  freedom  of 
expression  within  the  meaning  of  s.  2(b)  of  the  Charter,  it  constitutes  a  reasonable  limit 
demonstrably  justified  in  a  free  and  democratic  society  under  s.  1  of  the  Charter  and 
hence  does  not  violate  the  Charter. 


Notes  and  Questions 

1 .  Is  it  possible  under  s.  1  four  the  courts  to  have  a  varying  scale  of  deference  to  the 
Parliament,  as  the  majority  claims,  while  maintaining  a  consistent  and  constant  burden  of 
proof  on  the  government  under  Charter  s.  1? 

2.  Under  the  majroity’s  contextual  approach  to  s.  1 ,  when  should  a  court  be 
deferential  to  a  legislature,  and  how  deferential  should  it  be? 

3.  Compare  the  assumptions  about  human  rationality  in  this  case  to  those  in  the 
various  decisions  in  Keegstra.  Are  they  compatable? 
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4.  This  case  talks  about  polls  which  are  generally  conducted  on  a  national  basis. 

Does  the  fact  that  our  electoral  system  works  on  a  riding-by-riding  basis  have  any 
relevance  to  this  issue? 

5.  After  this  decision,  when  is  a  Government  required  to  adduce  cogent  evidence  to 
meet  the  s.  1  rational  connection  test,  and  when  can  it  rely  on  arguments  of  logic  or 
"common  sense"? 

6.  This  legislation  is  judicially  condemned  both  for  overbreadth  and  underbreadth 
under  s.  1.  Is  there  any  analytical  difficulty  with  this?  Can  a  government  lose  under  s.  1 
because  a  law  does  not  go  far  enough  in  taking  away  Charter  rights?  If  so,  on  what  basis? 

7.  After  this  decision,  is  it  constitutional  to  ban  partisan  election  ads  on  TV  or  radio 
on  election  day?  On  the  day  before  election  day?  For  48  hours  before  election  day? 

8.  Polls  of  this  sort  are  often  conducted  by  the  media  themselves.  This  has  been 
criticized  as  the  media  manufacturing  news  rather  than  covering  the  issues.  Is  this 
relevant? 

9.  Can  a  court  properly  condemn  a  law  as  not  meeting  the  minimal  impairment  test 
without  addressing  whether  a  preferred  alternative  option  for  legislation  would  be 
constitutional? 

10.  Regarding  the  Court’s  concerns  that  members  of  the  public  can  be 
disporpotionately  dazzled  by  scientific  expertise,  when  serving  as  jurors  and  not  as 
voters,  see  R.  v.  Mohan,  [1994]  2  S.C.R.  9. 
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1.  INTRODUCTION 


The  previous  chapter  focused  on  legal  restrictions  on  expressive  activity  during  election 
campaigns.  This  chapter’s  focus  is  more  specific.  It  addresses  the  extent  to  which  the  political 
activities  of  public  servants  can  be  restricted  by  law,  consistent  with  the  Charter. 

With  the  ongoing  expansion  of  government  at  all  levels,  public  servants  have  become  a 
large  part  of  the  workforce.  In  many  cases,  they  have  the  advantage  of  becoming  familiar  with 
the  workings  of  government,  the  policy  issues  of  the  day,  and  the  like.  They  have  the 
disadvantage  that  there  are  often  strict  limits  on  the  extent  to  which  they  can  translate  this 
knowledge  into  public  partisan  political  activity. 

In  defence  of  such  restrictions,  it  is  argued  that  a  core  requirement  of  parliamentary 
government  is  that  the  public  service  be  professional  and  politically  neutral.  The  public  and 
politicians  must  have  faith  in  the  public  service  as  a  body  which  objectively  analyzes  issues, 
presents  options  to  its  political  masters,  and  implements  decisions  made  at  the  political  level. 

This  political  neutrality  would  be  compromised  if  the  public  service  were  to  become  politicized. 
Moreover,  it  is  contended  that  public  servants  should  feel  free  from  any  pressure  to  conform  to 
any  political  viewpoint,  and  should  be  immune  from  any  pressure  or  fear  that  their  employment 
could  be  jeopardized  if  they  do  not  offer  to  provide  support  for  a  particular  political  party. 

The  question  presented  in  this  chapter  is  as  follows:  to  what  extent  is  it  justifiable  to  limit 
the  political  activities  of  public  servants  in  the  Charter  era?  The  cases  set  out  in  this  chapter 
address  this  broad  question.  They  also  raise  a  variety  of  remedial  issues.  For  example,  can  such 
legislation  be  declared  invalid  on  its  face,  though  it  may  be  constitutional  in  some  applications 
and  unconstitutional  in  others?  In  such  circumstances,  should  the  courts  decline  to  adjudicate  the 
issue  unless  and  until  disciplinary  action  is  taken  against  individuals? 


2.  THE  CANADIAN  POSITION  APART  FROM  THE  CHARTER 


Fraser  v.  P.S.S.R.B..  [1985]  2  S.C.R.  455 

[The  appellant,  an  employee  of  Revenue  Canada,  publicly  criticized  the  federal  government’s 
metric  policy  and  the  entrenchment  of  the  Charter.  For  these  actions  he  received  two 
suspensions  and  eventually  a  discharge  when  the  criticisms  continued.  While  holding  that  the 
first  suspension  was  unjustified,  the  P.S.S.R.B.  held  that  the  second  suspension  and  discharge 
were  appropriate.  Appellant  sought  judicial  review  of  the  decision  of  the  Adjudicator  but  was 
denied  by  the  Federal  Court  of  Appeal.] 
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both  guarantees  and  limits  Charter  rights  and  freedoms  by  reference  to  principles  fundamental  in 
a  free  and  democratic  society". 

I  also  agree  with  the  observation  of  McLachlin  J.  in  Committee  for  the  Commonwealth  of 
Canada  v.  Canada  (1990),  120  N.R.  241  (S.C.C.),  at  p.  367,  where  she  points  out  that  the  courts 
must  not  strike  out  legislation  merely  because  they  can  conceive  of  an  alternative  which  seems  to 
be  less  restrictive,  recognizing  that  governments  must  develop  rules  and  policies  to  apply  to 
many  cases. 

In  looking  at  the  "minimal  impairment"  test  I  am  reminded  of  the  observations  of  Dickson 
C.J.  in  R.  v.  Edwards  Books  and  Art  Ltd.,  [1986]  2  S.C.R.  713,  at  pp.  781-82  of  a  reasonable 
limit  being  one  it  was  reasonable  to  impose,  and  his  comments  in  Irwin  Toy  Ltd,  v.  Quebec 
(Attorney  General),  [1989]  1  S.C.R.  927,  that  the  Court  would  not  take  a  restrictive  approach  to 
social  science  evidence  in  the  name  of  minimal  impairment.  I  recognize,  at  once,  that  those  were 
cases  where  the  Court  was  looking  at  legislation  mediating  between  competing  interests.  This 
case  does  not  fall  into  any  recognized  category  because  here  the  state  is  limiting  a  right  in  another 
context,  the  regulation  of  the  activities  of  those  whose  function  it  is  to  maintain  the  democratic 
society  which  is  integral  to  the  whole  of  the  Charter. 

I  would  not  impose  an  exacting  standard  upon  the  state  in  the  circumstances  of  this  case. 

It  is  unnecessary,  however,  for  me  to  define  the  standard  because,  in  my  view,  the  proposed  less 
restrictive  means  are  flawed.  I  agree  with  the  trial  judge  who  could  not  conclude  that  categorizing 
the  civil  service  (and  thus  abandoning  any  restraint  on  the  so-called  lower  level  civil  service) 
would  satisfy  the  objective  of  preserving  the  political  neutrality  of  the  civil  service.  Before  we 
say  that  other  less  intrusive  means  are  available,  we  must  also  be  able  to  say  that  those  means 
will  meet  the  objective. 


Notes  and  Questions 

1.  What  legislative  restrictions  on  public  servants’  political  activities  would  be 
constitutionally  permissible  under  the  principles  set  down  in  this  decision? 

2.  What  arguments  are  there  in  favour  of  the  court  employing  the  remedy  of  constitutional 
exemptions  or  "reading  down"  rather  than  striking  down  this  law  in  its  entirety? 

3.  What  decision  should  a  court  reach  in  the  Fraser  case  supra,  if  it  were  argued  under  the 
Charter? 

4.  Assume  that  a  federal  public  servant,  employed  in  a  policy  branch  of  the  federal 
government,  is  asked  by  his  or  her  superior  to  write  a  speech  for  the  minister,  which  is  to 
describe  the  virtues  of  a  new  policy  to  be  announced  by  the  minister,  and  which  is  also  to  attack 
the  personal  habits  and  morals  of  the  leader  of  an  opposition  party.  The  public  servant  is  not 
happy  at  all  about  this  request,  and  consults  you  for  legal  advice.  Would  the  Charter  assist  your 


client.  What  action  should  your  client  take? 
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5.  The  media  at  times  will  report  stories  of  corruption  or  impropriety  within  the  ranks  of 
government.  At  times,  these  stones  will  be  based  on  sources,  attributed  or  otherwise,  from 
within  the  public  service.  These  sources  can  be  colloquially  called  "whistle-blowers".  A 
problem  confronting  whistle-blowers  is  that  they  can  have  a  fear  that  if  their  whistle-blowing 
activities  are  discovered,  they  may  become  unemployed  whistle-blowers.  In  this  regard,  public 
servants  are  often  required  to  take  an  oath  of  confidentiality  at  the  start  of  their  employment. 

Assume  that  a  story  about  misappropriation  of  public  moneys  runs  in  the  papers.  A 
cabinet  minister  s  executive  assistant  suspects  who  the  leak  came  from,  and  orchestrates  the 
dismissal  of  the  employee  in  question  "for  breach  of  his  oath  confidentiality  -  a  very  important 
condition  of  employment  here."  Does  the  Charter  provide  this  employee  with  any  legal  source 
for  relief? 


O.P.S.E.U.  v.  A.-G.  of  Ontario  (1988),  65  O.R  (2d)  (H.CJ.) 

Eberle  J.  (orally): 

An  attack  is  made. ..on  certain  sections  of  the  Public  Service  Act,  R.S.O.  1980,  c.418, 
and  of  the  Crown  Employees  Collective  Bargaining  Act,  R.S.O.  1980,  c.108,  provisions  which 
restrict  in  various  ways  the  political  activity  of  public  employees  ... 

Except  for  s.  1 1,  all  of  the  statutory  sections  now  attacked  were  previously  attacked  in  the 
case  of  Re  Ontario  Public  Service  Employees  Union  and  A.-G.  Ont„  f  19871  2  S.C.R.  2.  At  that 
time  no  Charter  issues  were  dealt  with  by  the  court.  ...  In  the  Public  Service  Act,  a  group  of 
sections  running  from  ss.  1 1  to  16  deal  with  those  activities: 

11.  A  Crown  employee. ..may  be  candidate  for  election  to  any  elective 
municipal  office. ..or  may  serve  in  such  office  or  actively  work  in  support  of  a  candidate 
for  such  office  if, 

(a)  the  candidacy,  service  or  activity  does  not  interfere  with  the  performance 
of  his  duties  as  a  Crown  employee; 

(b)  the  candidacy,  service  or  activity  does  not  conflict  with  the  interest  of  the 
Crown;  and 

(c)  the  candidacy,  service  or  activity  is  not  in  affiliation  with  or  sponsored  by 
a  provincial  or  federal  political  party. 

12(l)Except  during  a  leave  of  absence  granted  under  subsection  (2),  a  Crown 
employee  shall  not. 


Notes  and  Questions 
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1.  Compare  this  decision,  with  the  Supreme  Court’s  later  ruling  in  the  Osborne  case.  Is 
there  a  message  here  as  to  the  different  approaches  to  Charter  values  and  analysis  employed  in 
the  Supreme  Court  and  some  lower  Canadian  courts? 

2.  In  this  case,  the  union  sought  a  series  of  declarations  that  a  number  of  sections  of  the 
provincial  Public  Service  Act  and  Crown  Employees  Collective  Bargaining  Act  unconstitutional. 
Eberle  I.  noted  that  the  case  was  not  brought  on  particular  facts,  but  instead,  on  "an  entirely 
hypothetical  and  theoretical  basis".  Do  you  agree  with  applicants’  litigation  strategy?  Do  you 
think  they  might  have  received  a  more  sympathetic  hearing  by  presenting  a  test  case?  Why  or 
why  not? 

3.  The  "impartiality"  rationale  only  satisfies  part  1  of  the  Oakes  test.  Do  you  agree  with 
Eberle  J.  that  each  of  the  provisions  challenged  also  satisfy  the  proportionality  test? 

4.  Eberle  J.  draws  a  distinction  between  municipal  elections,  on  the  one  hand,  and 
provincial  and  federal,  on  the  other.  See  also  Re  Rheaume  and  A-G  of  Ontario  (1989),  70  O.R. 
(2d)  602  (H.C.J.)  (upholding  s.38  of  the  Municipal  Act,  which  prohibits  employees  of  a 
municipality  or  a  local  board  from  holding  office  as  a  member  of  a  regional  council),  such  was 
also  the  holding  in  Jones  v.  A.G.  Ontario  (1988),  65  O.R.  (2d)  737,  where  the  court  rejected  a 
fire  fighter’s  challenge  to  the  same  provision.  That  provision  required  that  a  municipal  employee 
could  not  run  for  municipal  office  in  the  same  municipality  unless  he  or  she  (a)  takes  a  leave  of 
absence  during  the  campaign,  and  (b)  resigns  his  or  her  job  with  the  municipality  if  elected.  The 
Jones  court  summarily  dismissed  the  s.  2(b)  argument.  It  found  that  there  was  an  infringement  of 
Charter  s.  15  (equality  rights),  but  that  it  was  saved  under  s.  1. 

5.  The  Jones  and  Rheaume  decisions  were  both  appealed  to  the  Ontario  Court  of  Appeal, 
and  argued  together.  In  dismissing  the  Jones  appeal,  the  Court  of  Appeal  had  the  following  to 

say  about  s.  2(b): 

Jones  v.  Ontario  (Attorney  General);  Rheaume  v.  Ontario  (Attorney  General),  (1992)  7 

O.R.  (3d)  22 


It  is  sufficient  to  say  in  this  appeal  that  we  agree  with  Reid  J.  that  there  is  no 
infringement  of  ss.  2(d)  and  3.  Furthermore,  assuming  that  the  restrictions 
placed  on  the  candidacy  of  municipal  employees  are  substantial  enough  to 
constitute  an  abridgement  of  their  freedom  of  expression  under  2(b),  we  are 
satisfied  that  the  requirements  ofs.  38  of  the  Municipal  Act  satisfy  the  test  set  out 
in  R  v.  Oakes,  and  are  reasonably  and  demonstrably  justified  in  a  free  and 
democratic  society  under  section  1  of  the  Charter. 


1-3 1-0 


1.  INTRODUCTION 


This  chapter  examines  an  issue  which  recurs  throughout  these  materials,  namely  the 
extent  to  which  an  individual  has  the  constitutional  right  not  to  be  compelled  by  the  state  to  say 
something,  or  to  engage  in  other  expressive  activity.  The  issues  which  can  arise  in  this  context 
include  the  following: 

1.  Does  Charter  s.  2(b)  s  guarantee  of  freedom  of  expression  prima  facie  include 
a  guarantee  against  being  compelled  by  the  state  to  say  something? 

2.  If  so,  what  activity  constitutes  "compelled  expression"?  For  example,  what 
degree  of  state  coercion  is  required  before  a  person  is  unconstitutionally  compelled  to 
express  something?  Does  this  guarantee  extend  only  to  the  coerced  making  of 
statements,  or  as  well,  to  the  coerced  engaging  in  expressive  activity? 

3.  If  compelled  expression  contravenes  Charter  s.  2(b),  how  severe  is  this 
infringement  as  compared  to  situations  where  the  state  prevents  a  person  from  expressing 
a  viewpoint  or  message? 

4.  What  test  should  apply  under  s.  1  to  situations  of  compelled  expression?  Does 
the  test  vary,  as  compared  to  situations  of  compelled  silence? 

To  examine  these  issues,  the  Canadian  approach  to  compelled  expression  is  examined, 
followed  by  a  consideration  of  the  approach  to  this  issue  under  the  U.S.  First  Amendment. 


2.  THE  CANADIAN  POSITION 


Slaight  Communications  Inc,  v.  Davidson,  [1989]  1  S.C.R.  1038. 

[The  respondent  filed  a  complaint  under  the  Canada  Labour  Code  after  he  was 
dismissed  by  his  employer,  allegedly  for  unsatisfactory  performance.  The  adjudicator  found  that 
he  had  been  wrongfully  dismissed  and,  in  addition  to  awarding  him  damages,  ordered  Slaight  to 
give  Davidson  a  letter  of  recommendation,  in  a  form  outlined  by  the  adjudicator.  Slaight 
appealed,  claiming  that  the  order  of  a  letter  of  recommendation  was  not  within  the  adjudicator’s 
power  by  virtue  of  s.  61.5(9)(c)  of  the  Code  and  that  it  infringed  the  appellant’s  freedom  of 
expression.] 

Dickson  CJ.:- ... 

The  question  to  be  decided  by  this  Court  is  whether  para,  (c)  of  s.  61.5(9)  of  the  Canada 
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An  order  directing  the  employer  to  give  respondent  a  letter  of  recommendation  containing 
objective  facts  also  seems  to  me  to  be  reasonable  and  justifiable  in  these  circumstances.  It  has 
the  three  characteristics  necessary  to  meet  the  proportionality  test.  As  I  mentioned  earlier,  the 
purpose  of  the  letter  of  recommendation  is  to  correct  the  impression  given  by  the  fact  of  the 
dismissal,  by  clearly  indicating  that  the  dismissal  was  found  by  an  adjudicator  to  be  unjust,  and 
by  clearly  indicating  certain  "objective"  facts  that  are  not  in  dispute  regarding  the  respondent’s 
performance.  A  reinstatement  order  is  not  always  desirable  and  a  compensation  order  is  not 
always  adequate  to  remedy  the  consequences  of  an  unjust  dismissal.  It  is  possible  in  some  cases 
for  a  dismissal  to  have  very  negative  consequences  on  the  former  employee’s  chances  of  finding 
new  employment.  It  seems  to  me,  therefore,  that  there  will  be  times  when  such  an  order  is  the 
only  means  of  attaining  the  objective  sought,  that  of  counteracting  or  remedying  the 
consequences  of  the  dismissal.  It  is  certainly  very  rationally  connected  to  the  latter,  since  in 
certain  cases  it  is  the  only  way  of  effectively  remedying  the  consequences  of  the  dismissal.  It  is 
also  limited  to  requiring  that  the  employer  state  "objective"  facts  which,  in  the  case  at  bar,  are  not 
in  dispute  and  do  not  require  the  employer  to  express  any  opinion,  since  the  part  of  the  order 
regarding  the  prohibition  on  answering  a  request  for  information  about  respondent  other  than  by 
issuing  this  letter  has  been  found  to  be  unreasonable,  and  accordingly  outside  the  junsdiction 
conferred  on  the  adjudicator.  The  employer  may  thus,  if  this  part  found  to  be  unreasonable  is 
removed,  indicate  for  example  that  he  was  directed  to  write  the  letter  and  that  it  therefore  does 
not  necessarily  contain  all  his  views  about  the  work  done  by  respondent.  Taking  these 
circumstances  into  account,  I  do  not  see  any  way  of  attaining  this  objective  in  the  case  at  bar 
without  impairing  the  employer’s  freedom  of  expression.  Finally,  I  consider  that  the 
consequences  of  the  order  are  proportional  to  the  objective  sought.  As  I  have  already  said,  the 
latter  is  important  in  our  society.  The  limitation  on  freedom  of  expression  is  not  what  could  be 
described  as  very  serious.  It  does  not  abolish  that  freedom,  but  simply  limits  its  exercise  by 
requiring  the  employer  to  write  something  determined  in  advance.  This  limitation  on  freedom  of 
expression  mentioned  in  the  Charter  is  thus  in  my  opinion  kept  within  reasonable  limits  that  can 
be  demonstrably  justified  in  a  free  and  democratic  society.  In  making  this  part  of  the  order, 
therefore,  the  adjudicator  did  not  infringe  the  Charter  and  acted  within  his  jurisdiction.  ... 


Notes  and  Questions 

1 .  What  proposition  does  Slaight  stand  for? 

2.  Does  all  compelled  expression  automatically  violate  s.  2(b)  of  the  Charter?  Would  it 
violate  s.  2(b)  for  a  court  to  subpoena  a  witness  to  testify,  and  to  order  him  or  her  to  answer 
questions  under  oath,  over  the  witness’s  objection?  If  so,  would  orders  to  testify  automatically  be 
saved  under  s.  1? 

3.  In  light  of  the  approach  taken  in  Slaight,  is  a  government  order  requiring  one  to  say 
something  that  the  speaker  disbelieves  a  greater  infringement  of  Charter  s.  2(b)  than  a 
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government  order  prohibiting  the  speaker  from  saying  something  that  he  or  she  believes  to  be 
true?  What  about  a  government  order  or  law  prohibiting  one  from  stating  things  that  the  speaker 
does  not  believe  to  be  true?  See  Zundel  v.  the  Queen,  supra.  Chapter  1 1 

4.  From  the  Charter’s  perspective,  does  it  make  a  difference  that  the  order  in  Slaight  was 
made  by  an  administrative  tribunal,  and  not  by  a  court?  Would  it  make  any  constitutional 
difference  if  the  statement  was  required  to  be  made  by  a  statute? 

5.  Applying  Slaight,  when  would  a  situation  of  compelled  expression  be  justifiable  under 
Charter  s.  1?  Is  the  test  the  same  as  in  cases  of  govemmentally-compelled  silence? 

6.  Would  the  outcome  in  Slaight  be  different,  in  the  views  of  the  various  justices,  if  the 
board  order  had  simply  provided  that  the  employer  could  not  answer  any  inquiries  or  make  any 
statements  about  the  employee  which  do  not  include  a  simple  recitation  of  the  fact  of  the 
employee’s  employment  history,  and  a  positive  reference?  Is  there  a  principled  difference 
between  compelled  speech  and  compelled  silence? 

7.  Review  also  the  Supreme  Court’s  decision  in  Lavigne  v.  OPSEU  [1991]  2  S.C.R.  21 1,  set 
out  in  chapter  6  which  also  addresses  the  question  of  compulsory  expression  under  s.  2(b). 

8.  Reconsider  the  issues  covered  in  Chapter  10  on  commercial  expression.  What  standard 
of  review  should  apply  where  the  state  compels  a  party  to  engage  in  certain  expression  in  the 
purely  commercial  context?  What  if  the  purpose  of  the  compelled  speech  is  to  prevent  or  rectify 
misleading  advertising?  Should  the  standard  be  the  same  when  the  party  which  is  compelled  to 
engage  in  expression  knows  that  the  facts,  compelled  to  be  stated,  are  in  fact  true?  What 
difference  should  it  make,  if  any,  if  the  party,  compelled  to  make  statements  in  the  commercial 
context,  is  a  corporation,  and  not  a  human  being? 


3.  THE  AMERICAN  POSITION 


West  Virginia  State  Board  of  Education  v.  Barnette  319  U.S.  624  (1943). 

Jackson  J.: 

Following  the  decision  by  this  Court  on  June  3,  1940,  in  Minersville  School  District  v. 
Gobitis,  310  U.S.  586,  the  West  Virginia  legislature  amended  its  statutes  to  require  all  schools 
therein  to  conduct  courses  of  instruction  in  history,  civics,  and  in  the  Constitutions  of  the  United 
States  and  of  the  State  ’for  the  purpose  of  teaching,  fostering  and  perpetuating  the  ideals, 
principles  and  spirit  of  Americanism,  and  increasing  the  knowledge  of  the  organization  and 
machinery  of  the  government.’. ... 
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Notes  and  Questions 

1 .  In  his  dissent.  Frankfurter  echoes  a  strong  position  in  favour  of  "judicial  restraint"  in  the 
constitutional  context.  It  parallels  a  strong  rejection  of  the  U.S.  Supreme  Court’s  activity 
between  1905  and  1937,  during  the  famous  "Lochner  era",  during  which  a  majority  of  the  court 
struck  down  socio-economic  legislation  in  the  name  of  property  and  contract  rights.  In  the  late 
1930s,  a  newly  packed  Supreme  court  retreated  from  the  prior  period  of  judicial  interventionism 
in  economic  regulatory  legislation,  for  the  same  reasons  as  are  set  forth  in  this  Frankfurter 
dissent.  Is  there  a  difference  between  judicial  interventionism  in  laws  which  govern  economic 
activity,  and  judicial  interventionism  vis  a  vis  laws  alleged  to  threaten  freedom  of  expression? 

2.  This  case  deals  with  compelled  expression  by  children.  Do  children  have  the  same  rights 
under  Charter  s.  2(b)  and  the  First  Amendment  as  adults?  Should  the  test  for  justification  of 
limits  on  expression  be  different  in  the  case  of  children  than  in  the  case  of  adults?  Compare 
Irwin  Toy  v.  A.G.  Quebec,  supra.  Chapter  6  where  the  right  of  children  to  receive  information 
through  commercial  advertisements  was  in  issue. 

3.  What  differences  are  there,  if  any,  between  laws  banning  the  burning  of  the  flag  on  the 
one  hand,  and  laws  compelling  the  salute  of  the  flag,  on  the  other? 

4.  What  would  be  the  outcome  if  the  Barnette  facts  were  changed  slightly.  Assume  that  the 
school  had  a  flag  salute  ceremony,  but  provided  that  students  could  decline  to  salute  the  flag  if 
they  had  a  religious  or  conscientious  objection  to  so  doing.  Could  a  student  object  to  this 
arrangement?  What  if,  instead,  the  policy  allowed  objecting  students  to  withdraw  from  the  room 
during  the  flag  salute  ceremony? 


Wooiev  v,  Maynard  430  U.S.  705  (1977). 

[Since  1969  New  Hampshire  required  that  noncommercial  vehicles  bear  license  plates 
embossed  with  the  state  motto,  "Live  Free  or  Die."  A  New  Hampshire  statute  made  it  a 
misdemeanor  "knowingly  (to  obscure). ..the  figures  or  letters  on  any  number  plate."  The  term 
"letters"  in  this  section  has  been  interpreted  by  the  State’s  highest  court  to  include  the  state  motto. 
State  v.  Hoskin,  1 12  N.H.  332  (1972). 

On  November  27,  1974,  Mr.  Maynard  was  issued  a  citation  for  violating  that  provision. 
On  December  28,  1974,  Mr.  Maynard  was  again  charged.  Prior  to  trial  on  the  second  offense  Mr. 
Maynard  was  charged  with  yet  a  third  violation.  He  was  found  guilty  on  all  three  counts,  after 
pleading  his  religious  objection  to  the  motto  in  his  defence.  On  March  4,  1975,  appellees 
brought  the  present  action  seeking  injunctive  and  declaratory  relief  against  enforcement  of  these 
provisions.  On  March  1 1,  1975,  a  District  Judge  issued  a  temporary  restraining  order  against 
further  arrests  and  prosecutions  of  the  Maynards.  Following  a  hearing  on  the  merits,  the  District 
Court  entered  an  order  enjoining  the  State  "from  arresting  and  prosecuting  (the  Maynards)  at  any 
time  in  the  future  for  covering  over  that  portion  of  their  license  plates  that  contains  the  motto 
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which  schoolchildren  were  forced  to  recite  the  pledge  of  allegiance  while  giving  the  flag  salute. 

|  Antel  However,  the  Court  states  "the  difference  is  essentially  one  of  degree."  [Antel  But 
having  recognized  the  rather  obvious  differences  between  these  two  cases,  the  Court  does  not 
explain  why  the  same  result  should  obtain.  The  Court  suggests  that  the  test  is  whether  the 
individual  is  forced  "to  be  an  instrument  for  fostering  public  adherence  to  an  ideological  point  of 
view  he  finds  unacceptable.”  Ibid.  But,  once  again,  these  are  merely  conclusory  words,  barren  of 
analysis.  For  example,  were  New  Hampshire  to  erect  a  multitude  of  billboards,  each  proclaiming 
"Live  Free  or  Die,"  and  tax  all  citizens  for  the  cost  of  erection  and  maintenance,  clearly  the 
message  would  be  "fostered"  by  the  individual  citizen-taxpayers  and  just  as  clearly  those 
individuals  would  be  "instruments"  in  that  communication.  Certainly,  however,  that  case  would 
not  fall  within  the  ambit  of  Barnette.  In  that  case,  as  in  this  case,  there  is  no  affirmation  of  belief. 
For  First  Amendment  principles  to  be  implicated,  the  State  must  place  the  citizen  in  the  position 
of  either  apparently  to,  or  actually  "asserting  as  true"  the  message.  This  was  the  focus  of 
Barnette,  and  clearly  distinguishes  this  case  from  that  one. 

In  holding  that  the  New  Hampshire  statute  does  not  run  afoul  of  our  holding  in  Barnette, 
the  New  Hampshire  Supreme  Court  in  [another  case]  aptly  articulated  why  there  is  no  required 
affirmation  of  belief  in  this  case: 

The  defendants’  membership  in  a  class  of  persons  required  to  display  plates 
bearing  the  State  motto  carries  no  implication  and  is  subject  to  no  requirement 
that  they  endorse  that  motto  or  profess  to  adopt  it  as  matter  of  belief. 

[Tjhere  is  nothing  in  state  law  which  precludes  appellees  from  displaying  their 
disagreement  with  the  state  motto  as  long  as  the  methods  used  do  not  obscure  the  license  plates. 
Thus  appellees  could  place  on  their  bumper  a  conspicuous  bumper  sticker  explaining  in  no 
uncertain  terms  that  they  do  not  profess  the  motto  "Live  Free  or  Die"  and  that  they  violently 
disagree  with  the  connotations  of  that  motto.  Since  any  implication  that  they  affirm  the  motto 
can  be  so  easily  displaced,  I  cannot  agree  that  the  state  statutory  system  for  motor  vehicle 
identification  and  tourist  promotion  may  be  invalidated  under  the  fiction  that  appellees  are 
unconstitutionally  forced  to  affirm,  or  profess  belief  in,  the  state  motto. 

The  logic  of  the  Court’s  opinion  leads  to  startling,  and  I  believe  totally  unacceptable, 
results.  For  example,  the  mottoes  "In  God  We  Trust"  and  "E  Pluribus  Unum"  appear  on  the  coin 
and  currency  of  the  United  States.  I  cannot  imagine  that  the  statutes,... proscribing  defacement  of 
United  States  currency  impinge  upon  the  First  Amendment  rights  of  an  atheist.  The  fact  that  an 
atheist  carries  and  uses  United  States  currency  does  not,  in  any  meaningful  sense,  convey  any 
affirmation  of  belief  on  his  part  in  the  motto  "In  God  We  Trust."  Similarly,  there  is  no 
affirmation  of  belief  involved  in  the  display  of  state  license  tags  upon  the  private  automobiles 
involved  here. ... 


Notes  and  Questions 
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1.  The  majority  appears  to  disapprove  the  constitutionality  of  the  state  forcing  a  person  to 
display  a  message  with  which  he  or  she  disagrees.  How  does  this  square  with  the  U.S.  public 
forum  cases  set  out  in  Chapter  14,  which  can  require  the  state  to  allow  expressive  activity  on  its 
property  over  its  objection,  and  the  quasi-public  forum  cases  in  Chapter  15,  which  can  entitle 
groups  to  engage  in  expressive  activity  on  private  property,  such  as  shopping  malls,  over  the 
owners’  objection? 

2.  Would  the  outcome  in  this  case  be  different  if  a  car  owner  could  cover  up  the  "live  Free 
or  Die"  label  if  he  or  she  needed  to  do  so  because  of  a  sincerely-held  belief  which  opposed  this 
slogan?  How  could  the  state  test  the  authenticity  of  that  belief? 

3.  Would  the  outcome  in  this  case  be  any  different  if  the  slogan  on  the  license  plate  read: 
"Don’t  drink  and  drive." 


Meese  v.  Keene  107  S.Ct.  1862  (1987). 

Stevens  J.: 

The  Foreign  Agents  Registration  Act  of  1938. ..uses  the  term  "political  propaganda". ..to 
identify  those  expressive  materials  that  must  comply  with  the  Act’s  registration,  filing,  and 
disclosure  requirements.  The  constitutionality  of  those  underlying  requirements  and  the  validity 
of  the  characteristics  used  to  define  the  regulated  category  of  expressive  materials  are  not  at  issue 
in  this  case.  The  District  Court  concluded,  however,  that  Congress  violated  the  First  Amendment 
by  using  the  term  "political  propaganda"  as  the  statutory  name  for  the  regulated  category  of 
expression. 

Appellee,  an  attorney  and  a  member  of  the  California  State  Senate,  does  not  want  the 
Department  of  Justice  and  the  public  to  regard  him  as  the  disseminator  of  foreign  political 
propaganda,  but  wishes  to  exhibit  three  Canadian  motion  picture  films  that  have  been  so 
identified.  The  films,  distributed  by  the  NFBC,  deal  with  the  subjects  of  nuclear  war  and  acid 
rain. ... 


I 

The  statute  itself  explains  the  basic  purpose  of  the  regulatory  scheme.  It  was  enacted: 
[T]o  protect  the  national  defense,  internal  security,  and  foreign  relations  of  the  United 
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challenge  not  only  their  "compelled  financial  support  of  group  activities,"...  but  urge  that  they 
cannot  be  compelled  to  associate  with  an  organization  that  engages  in  political  or  ideological 
activities  beyond  those  for  which  mandatory  financial  support  is  justified  under  the  principles  of 
Lathrop  and  Abood.  The  California  courts  did  not  address  this  claim,  and  we  decline  to  do  so  in 
the  first  instance.  The  state  courts  remain  free,  of  course,  to  consider  this  issue  on  remand. 

The  judgment  of  the  Supreme  Court  of  California  is  reversed,  and  the  case  is  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Notes  and  Questions 

1 .  For  the  leading  Canadian  case  on  compelled  expression  through  financial  contributions, 
see  Lavigne  v.  O.P.S.E.U.,  supra.  Chapter  6. 

2.  If  it  is  assumed  that  compelled  financial  support  of  the  bar  association  constitutes 
compelled  expression,  is  it  as  serious  a  contravention  of  freedom  of  expression  as  the 
requirement  in  Barnette,  supra  to  salute  the  flag? 

3.  Would  the  First  Amendment  complaint  here  be  avoided  if  the  state  bar  association 
incorporated  a  disclaimer  on  its  publications  or  political  statements  which  indicate  that  the 
positions  taken  by  the  bar  on  political  questions  do  not  necessarily  purport  to  represent  the  views 
of  all  members  of  the  bar  association? 


